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DUAL NATURE OF CULTURAL 
GOODS AND SERVICES 

commodities vehicles of 
identity, 
values and 
meaning  
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MONA LISA 
Leonardo da Vinci 
(1503–1505) 4 



L.H.O.O.Q. 
Marcel Duchamp 
(1919) 5 



Shrek 2 (2004)  
No 19 all-time box 
office $880,871,036 6 



TRADE AND CULTURE: 
LEGAL FRAMING 

international 
trade law 

media law 
and policy  

cultural law 
and policy UNESCO / 

other soft 
law action 
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TRADE AND CULTURE 
•  various regulatory measures but (very) 

narrowly focused 
•  carving out culture-related measures from 

international trade law (as institutionalized in 
the WTO) 

•  outside the WTO, cultural diversity emergent 
as a public policy objective 

•  2005 UNESCO Convention on Cultural 
Diversity as a pinnacle of the international 
community’s efforts 
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>> all existing measures grounded in               
   the offline/analogue environment 

 
TRADE AND CULTURE 1.0 
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TRADE AND CULTURE 2.0 
•  profoundly transformed information and 

communication environment >>  
•  3 strands of transformation particularly 

relevant: 
•  unlimited ‘shelf-space’, abundance of 

content, different organization of 
information 

•  new ways of distributing and consuming 
content 

•  the user as creator 
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•  advanced media and communication, 
internet and cultural studies but 

•  disconnect from cyberlaw and new 
modes of governance in cyberspace 
(proliferation of unilateral state actions; 
regulation through intermediaries; 
hybrid governance models; regulation 
through code) 

•  trade law completely disregarded 

STARK DISCIPLINARY DISCONNECTS 
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THE PROJECT: TASK 1 
•  engages in multidisciplinary analysis with 

a particular focus on trade, culture and 
digital media 

•  immense challenge: examples: ‘long tail’; 
UCC; communication without ‘middlemen’ 

•  experience so far more nuanced (Sunstein 
2007; Cammaerts 2007; Hindman 2010; Napoli 
2012) 

•  specific focus on the ‘mismatch’ with 
current regulatory toolkits 
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THE PROJECT: TASK 2 
•  provides the single most comprehensive 

critical legal analysis of the rules at all 
levels of governance pertinent to trade in 
cultural products and services in the 
digital age 

•  all layers of the communication model 
•  global level: multiple regulatory domains 

relevant (media, telecom, IT, copyright) 
•  regional (post-Uruguay PTAs: code for 

digital trade, culture, internet and internet-
related IP rules) 

•  EU and US 
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international  
trade law 

media law and 
policy  

telecom 
law 

internet 
regulation 

standards cultural law 
and policy 

interoperability 

copyright 
(and copyright 
enforcement) 
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TRADE AND CULTURE 3.0 
•  designing a future-oriented model for a 

sustainable culturally diverse media 
environment 

•  culturally diversity politically strongly 
endorsed 

•  no action; no creative use of digital 
affordances so far 

•  digital technologies may have the potential to 
foster cultural exchange and diversity but this 
outcome is not preordained 

•  specify focus of legal engineering 
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A MODEL OF SMART CULTURAL 
PROTECTIONISM FOR THE EU 

•  departs from quotas, trade barriers and plain 
economic protectionism 

•  innovates around digitally enabled 
processes 

•  grapples with the new digitally triggered 
challenges (e.g. audience fragmentation; 
tailored media consumption; exposure diversity) 

•  integrates policies conventionally thought 
peripheral to achieving cultural objectives 
(e.g. net and search neutrality) 

•  deals with uncertainty 
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MODULAR DESIGN FOR SUSTAINABLE 
CULT. DIVERSE MEDIA ENVIRONMENT 

•  innovates around digitally enabled processes 
•  grapples with the new digitally triggered challenges (e.g. audience 

fragmentation; tailored media consumption; exposure diversity) 
•  integrates policies conventionally thought peripheral to achieving 

cultural objectives (e.g. net and search neutrality) 

•  extracts principles for each of the layers of the 
communication model (Goodman and Chen 
2011: connect, curate and create) 

•  how these can be then reflected at the different 
layers of governance 

•  broader global media governance discussion; 
global public goods; legal design in times of 
technological complexity and change 
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TRADE AND CULTURE 3.0: WRAP UP 

•  creates the missing interdisciplinary 
discourse on trade and culture in a digital 
media environment 

•  provides a comprehensive analysis of the 
pertinent rules at all levels of governance 

•  innovates in legal engineering to move 
towards a model of smart cultural 
protectionism 

 

  THANK YOU. 20
 


