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ABSTRACT

This paper discusses the 2001 accession of the People's Republic of China to the
World Trade Organization and its consequences. In the first chapter, the paper
provides a historical review of the accession negotiations which spanned from
1986 to 2001. It discusses the political constraints faced by the parties to the
negotiations, with a special emphasis on the relationship between China and the
United States. In the second chapter, this paper reviews the issue of trade
remedies, i.e. antidumping and anti-subsidization, in the perspective of China's
relations to the global trading system. It aims to substantiate some claims that
these instruments have a protectionist bias. This chapter then assesses in detail
the special provisions which can be applied by other WTO Members to imports
from China under the terms of its Protocol of Accession, and in particular
China's status as a 'mon-market economy' in trade remedies proceedings.
Finally, this paper assesses the impact of these provisions on Chinese trade in
the last ten years, and the strategies deployed by China to counteract their
negative impact.

The present study finds a strong potential for discrimination against China in
the provisions under review. These can be explained by a perceived necessity
for the Chinese leadership to conclude negotiations at whatever cost. As to the
rationale underlying the discriminatory provisions, this paper implies that the
China-specific rules represent an attempt to reconcile the opposite objectives of
enforcing market access to the Middle Kingdom, while retaining the possibility
to impose contingent protection on Chinese exports in a manner contrary to the
most-favored-nation principle embodied in WTO law.

This paper concludes that the strategy adopted by (mostly industrialized)
trading powers against China has been unsuccessful as it has been captured by
protectionist interests. It has reduced incentives for necessary reforms of
inefficient industries in the western countries and undermined the legitimacy of
the WTO as a whole. Furthermore, this strategy could lead to an escalation of
retaliatory actions by China.
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INTRODUCTION

On December 14, 2001, the People's Republic of China became 48 Member of
the World Trade Organization. The accession of &hiook place after fifteen years of
intense, rollercoaster negotiations which on sdveczasions appeared on the brink of
derailment, and procured the global trading commyurwith a sense of immense
accomplishment. On one hand, the recently-creat€®\Wad made a huge stride towards its
paramount objective of universal membership. On dhieer hand, efforts to commit the
Chinese giant to a rule-based system had finaliy seiccessful.

The entry of China in WTO has repeatedly been fagle 'the most important trade
event in the centurly This statement stands in sharp contrast to ticadgion by United
States President William J. Clinton that the adomesagreement with China was 'the most
one-sided trade deal in histdryThe interplay between these two perspectives gotine
underlying basis for this paper.

A first look at China's Protocol of Accession seetasconfirm former President
Clinton's assessment. The terms and conditionsCbfnd's WTO' appear surprisingly
unbalanced, if not even discriminatory. A first gtien that may arise is what has led the
Chinese leadership to commit to such an extensaskgge of obligations which does not
entail a corresponding set of rights or benefiescdddly, one wants to look at the effects this
framework has produced, both on global trade kalatand on the WTO system. Thirdly, the
issue of whether the strategy of differentiatingir@hwas appropriate can be assessed in
retrospect.

The importance of the Chinese accession case sugiyen in a few regards. At the
outset, it sheds light on some shady areas of WiV@ile the system relies on fundamental
principles such as non-discrimination and most-fagenation ('MFN') treatment, one-
country-one-vote, or the single undertaking ofoalligations by every Member in an identical
manner, the accession process has been muchdespdrent. Acceding Members are now
systematically required to undertake extensive taddil commitments as a condition for
entry, which precludes them from enjoyidg factosimilar treatment once they gain access to
ade jureequal Member status. As WTO is closing in on alfgruniversal membership (with
the long-awaited accession of Russia apparenilg iimal stages), this analysis may not be of
much practical relevance to future accessionsorietheless retains its importance as it helps
to understand how differential treatment contint@sexist under the non-discriminatory

! See e.g., Jackson (2003) at 19; Remarks by the Reptative of Japan in WTO Trade Policy Review Body,
Trade Policy Review — People's Republic of ChMimutes, 19 and 21 April 2006, WT/TPR/M/161, § 48
2 Reported by Bhala (2000) at 1530.
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surface of WTO. At last, the story of China's asg@s is a sharp reminder that what countries
say and what they actually do is often very différe

More significantly, the example of China's accesgioovides a formidable insight of
the major shifts that the global economy has w#adsin the last 25 years. With the
increasing irrelevance of tariffs and the rise ¢dbal supply-chains fueled by emerging
economies, the industrialized nations have beeggling to maintain their dominant position
in sectors where they no longer have a comparatilv@antage. A minor economy in 1980,
China has since grown at a sustained rate to betmengorld's second largest trader in 2009.
Trade relations between China and the world retleese changing economic dynamics, and
also exemplify changing political discourses froattbsides. At the core, the issue underlying
these changes is how to deal with the Chinese itliyeconomy and its gargantuan
proportions. One of the goals of this paper ishtovs that powerful actors have attempted to
use the multilateral trading system to curb then€bé expansion, and to discuss the
shortcomings of this approach. Finally, this casel\s depicts the growing assertiveness of
China in an increasingly multipolar world and thmplications it may entail, should
protectionist approaches be pursued from now on.

With a view to examine these questions, this papérfirst address the process of
accession in a historical perspective. The firgtptlr describes the Chinese political context
and trade relations, in particular with the Unitetes, during the negotiations. The chapter
concludes by an outline of China's Protocol of Asten. The second chapter addresses trade
remedies (i.e. antidumping and anti-subsidization)'China's WTO'. By reviewing the
economics, politics and regulations of antidumpargd countervailing duties, this paper
shows that they can be strongly presumed to be taseatds protectionist ends. This chapter
discusses in detail the specific provisions of Bietocol of Accession which may be used
against Chinese imports, with a particular emphasi€hina’'s 'non-market economy' (NME")
status, and finds that these have a strong distaibmiy bias. Finally, the second chapter takes
stock of the different strategies adopted by Chimeesponse to its differential treatment in
trade remedies investigations.

* * %
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1 THE ACCESSION PROCESS

The process of China's accession to GATT/WTO sphnaeer fifteen years,
encompassing two (for some countries three) gepasabf leaderships and overseeing the
creation of WTO and the expansion of the very stihjeatter parties were negotiating. More
importantly, these fifteen years witnessed radibanges in the global economy, not least due
to the collapse of the Soviet bloc and the boonmiormation technology. Not surprisingly,
then, the following discussion of the political aocony underlying China's entry into WTO
needs to acknowledge the dynamic nature of thevatatns and goals of such a process.

In the following sections, this chapter first rdsdhe historical background of China in
WTO and describes the state of play at the beginafrthe negotiations and identifies some
possible grounds motivating China's drive for GAWIIO accession (1.1). The next section
gives an account of the negotiations and of then@apyers' position throughout the process,
firstly under the perspective of a (re-)entry to T3Aand then in the period following the
creation of WTO and spanning until China's acces#102001 (1.2) The following sections
sums up China's concessions and commitments cedtainthe Accession Protocol and the
Working Party Report (1.3). Finally, the last sentidiscusses the results of the negotiations
and infers some plausible objectives of Chinaditigpartners for its accession (1.4).

1.1 HISTORICAL BACKGROUND: CHINA AND GATT

1.1.1 CHINA'S RELATIONS WITH GATT UNTIL 1986

China was a signatory to the Havana Charter andriginal contracting party to the
GATT 1947. However, in the aftermath of the intérstauggles leading to the establishment
of the People's Republic of China on Octob®r 1949, the ousted Kuomintang leadership
later notified the United Nations Secretary-Genefals intention to withdraw from GATT.
The withdrawal became effective on Ma‘{}, 3950, in spite of claims by the PRC authorities
that the withdrawal ought to be regarded as null amid given the absence of any former
government's legitimacy over mainland China.

In 1971, a UN General Assembly resolution recoghitee PRC as the sole entity
entitled to the rights pertaining to 'China’, whiwd been held thus far by Taiwan. Following
this decision, GATT revoked Taiwan's status as lasewver; the question of the withdrawal
validity remained nonetheless undecided. Moreowrthat time, the PRC seemed not
interested in further involvement with the inteinatl trade community. The years 1966 to
1976 were indeed marked by Chairman Mao's 'Cultesalolution’ which was grounded in
ideals of self-sufficiency and inward-looking ecamo development.
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Perspectives were to change from 1978 on, as Deapkg took on a leading political
role in the PRC and initiated possibly the moseergive economic reform witnessed in recent
history under his 'Open Door' policy. Deng's refggnagramme purported to transform the
Chinese system from a centrally-planned economy antsocialist market economy’, a form
of hybrid capitalism which relied importantly ondéng China's isolation by opening up to
foreign trade and investment and reforming its liaggand heavily inefficient State-owned
sector.

While trade liberalization implied that efficienh@®ese actors could expand on foreign
markets, it also led inefficient State-owned entsgs ('SOE') to face increased competitive
pressure at home, forcing them to adapt, mergensiae or shut down — arguably, one of the
key objectives in Deng's market refofin8etween 1980 and 2000, the share of SOEs in
national gross industrial output decreased from 769%8%, along with the share of urban
workers employed by SOEs (from 76% to 38%Jhe reform of the State-owned sector
remains however an extremely controversial — argpuded point — in Chinese domestic
politics upon which progress is only ever madehatéxpense of social order and embattled
bureaucratic resistante

In 1982, the PRC revised its Constitution and addw through narrow language —
development of the private economy 'in supporttied socialist State econofyThe new
Constitution also provided e.g. for the protectadrforeign investment. That same year, the
PRC was granted observer status by GATT.

China became a regular observer at GATT and evexctre participant at times, such
as when it signed the revised Multi-Fiber Agreemieni983 (which entered into force in
1984). As the opening of a new round of trade nagjohs was looming, China formally
requested on July 10 1986 to resume its membership as a GATT contrgcparty.
Following the launch of the Uruguay Round by thentAudel Este declaration, the PRC
became a full participant to the talks while itplagation was now dealt with within the
GATT Working Party on China's Status as a ContngcRarty.

® See generally, Lardy (2002)See alscHsieh (2009) at 374. For an overview of the CHB@E problem'see
Qin (2004) at 871.

* The reform of SOE sectors in China has been, tithissa hot topic since 197&ee e.g., Hufbauer (1998) at
49,

® Statistics used and quoted by Qin (2004) fn 3%7at

® See e.g., the account by Bhala (2000) at 1482; sjpadiij on WTO accessiorseePotter (2001) at 595, or
Fewsmith (1999).

" The first reference to private enterprises wasihiced in the 1988 revision of the ConstitutisegLardy
(2002) at 19.
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1.1.2 RESUMING GATT MEMBERSHIP: AN OUTLINE OF THE CHINESE

POLITICS OF ACCESSION

Increased market access, and market access security

At the outset, there were obvious reasons why Chpmdied to resume its membership
with GATT. First and foremost, the PRC needed tcuse access to the market(s) that its
economy would need to develop to its full potefiti@ihis assertion implied both that Chinese
exporters should face lower tariffs, but also Bhatna sought to be sheltered from unilateral
backpedalling from its trading partners by gaining legal security embodied in GATT rules
and concessions

The latter was of particular importance, considgrim particular that China's western
trading partners often coupled their trade polmyards the Middle Kingdom to other issues,
such as its human rights or environmental recottisT normal trading relatiotfswith the
United States were subject to an annual presidemtizzer of 8402 of the Trade Act of 1974
(i.e. the Jackson-Vanik Amendment) that was fretjyemperiled by human rights debates
during its Congressional reviélv Although the US-China trade relation was not thies
behemoth it would later become, its importance waiagady not to be underestimated: A
study from 1997 showed losses likely to follow ahdrawal of MFN status to amount as
high as US$ 6 billion per year for China, and US® 4#nillion per year for the United States,
absen@nyretaliation on the Chinese part

On the contrary, membership with GATT/WTO meant anditional and permanent
MFN treatment, clearly defined market access caiors and, perhaps most importantly, the
power to participate (or block) decision-makingcross-border trade matters, including the
possibility to seek market access improventénts

SOE reforms, continued and locked-in

As already mentioned above, a major roadblock envtay to modernizing China lay
with its inefficient State-owned sector. The gatgan task of restructuring thousand of ailing
SOEs was not the sole issue in that regard: Decafd@ssmanagement had led bureaucrats,

8 Bhala (2000) at 1479; Hsieh (2009) at 375.

® lanchovichina & Martin (2001) at 1209.

9 Thjs, in the case of China, meant MFN treatmentittye of the 1979 China-US Trade Agreement.

1 The presidential waiver could be rejected by Cesgr This rejection could then be vetoed by thsiéeat.
Overturning the veto required a two-third majorityboth the House of Representatives and the SeBate
Lawrence, Devereaux & Watkins (2006) at 258e alscAbbott (1998) at 38; Hoekman & Kostecki (2009) at
568.

12 seelanchovichina & Martin (2001) at 1208.

13 lanchovichina & Martin (2001) at 1209.
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both at provincial and central-government levels fiourish amidst State-owned
stronghold$’. Social unrest was also to be feared, whereas S@Es still the backbone of
the Chinese economy in poor province&s QN put it,

“[iln a sense, China's WTO accession is all about agents$ inefficient sector to

foreign competition, thereby accelerating the S@®m1'°
Two benefits were seen to arise from WTO accessidhat regard: The first one, deriving
from classical economic theory, which predicted,tbader competitive pressure, inefficient
actors would exit the market, leaving the markegffecient actors which may in turn develop
and expant. A second benefit was the possibility for modeenizto use GATT/WTO
accession as a lever for reform. The domestic mearould hence be presented as 'necessary’
for the PRC to succeed in its Geneva endeavorscanid be packaged to show tbeerall
gains arising out of accessiénMore importantly, the commitment to an internagb
organization (be it ale factoorganization such as GATT, even) permitted tokimc¢ the
reforms and entrench China firmly on the path tokaaeconom}y’.

In spite of the powerful (economic and politicalyj@ments in favor of SOE reform, the
battle was yet a hard one, and not for bad reasohs BHALA accurately describes the
macroeconomic risks facing the PRC's economy irklitex the SOE issue through
GATT/WTO concessions, with Chinese banks bearimgdhal burden of increased foreign
competition and non-performing SOE lo&hsFor these reasons, the Chinese leadership
decided to progressively reform the State-ownedosedn stark contrast to the mass
privatization which had taken place in central EastEurope following the collapse of the
soviet bloé”.

Fighting off conservative foreign policy throughethprestige of restored

grandeur

Bureaucratic interests in the State-owned sectandaa natural ally within the Chinese
military, which wanted to retain control over se@git industries such as telecommunications
or steel production, and approached trade libextalim in a conservative and overly
suspicious mann&: The military rhetoric often relied (and still ) on heavy nationalistic
arguments and portrayed China as the victim of imgaerialist discrimination in not being

YA particularly telling account in that regard isialn of the final stages leading to the Nov""15999 US-China
Bilateral Agreement by Fewsmith (1999).

!> Bhala (2000) at 1482; Qin (2004) at 8B&e alsdotter (2001) at 592, 593.

18 Qin (2004) at 874See alsdPotter (2001) at 593.

7 As illustrated in Rumbaugh & Blancher (2004).

'8 |anchovichina & Martin (2001) at 1213.

9 Hoekman & Kostecki (2009) at 41; Halverson (2084333; Hsieh (2009) at 374.

20 Bhala (2000) at 1491, 1523.

2L Qin (2004) at 872.

2 Seee.g., Bhala (2000) at 1490.
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treated as an equal by great poWers turn, these arguments often echoed stronglly thie
Chinese Street and some of theelligentsi&*, not least because international trade is read in
China against the background of its '‘Century of Hiation' — when China was coerced into
one-sided trade agreements such as the Treatidaming (1842) and of Wangxia (1844)
with the UK and the US, respectiv&ly Military-backed nationalism, coupled with various
Sino-American crises in the 1990's, complicated tdsk of the political leadership as the
major roadblock to GATT/WTO Accession was the nsageg bilateral agreement with the
us.

Another strong argument in favor of accession magntcertainly have been the
prestige that the leadership could derive from memstip. As many authors point out,
accession was a signal to the international comiyptinat China had now resumed its status
amongst world leaders and was ready to assume rasponsibilities (and certainly less
likely to suffer bashingf. A place at the table of great powers would effety wipe out
memories of the 'Century of Humiliation' and geteranmense political clout for the
leadership leading the Chinese people to the iatermal recognition that it had been longing
for. In turn, GATT/WTO membership also implied rgodtion of the success of Deng
Xiaoping's reform agenda, both at home and afo@tie Organization (and its predecessor)
is, after all, the standard-bearer of free tradkfege market ideology on a global level.

1.2 A HISTORY OF ACCESSION

1.2.1 GATT/WTO ACCESSION IN GENERAL

Accession to the GATT (and to the succeeding WTX)@en to any State or custom
territory with an autonomous external commercialiqyo The legal basis providing for
accession (GATT XXXIII and, now, WTO XIll) being @f relatively vague nature, practice
developed during GATT years so as to fill in thegin this provisioff.

Essentially, GATT/WTO accession is a two-track ps. Firstly, every interested
Memberf® may request to enter bilateral negotiations witk accession candidate. In this

8 On China's ‘dilemma of dependency' in the intéonat political economyseethe references quoted by Potter
(2001) fn 2 at 593.

“ See e.g., Fewsmith (1999) at 33.

% These treaties provided, e.g., for unilateral Mif&éhtment clauseseeHsieh (2009) at 3723lso Halverson
(2004) at 331.

6 Hsieh (2009) at 374; Bhala (2000) at 1480; Halver@004) at 332.

2" Lardy (2002) at 11.

8 Bhala (2000) at 1472.

% The following draws on Hoekman & Kostecki (2009¥& and Bhala (2000) at 1471.
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context, Members negotiate the relevant market ssccencessions or commitments they
would want to obtain from the candidate to accessldiese negotiations may cover tariff as
well as non-tariff issues. The outcomes of indialdoegotiations are then 'multilateralized' by
virtue of the most-favored-nation treatment pritheiembodied in the GATT/WTO system.

Secondly, whether in parallel or sequential ordertie bilateral negotiations, the
candidate negotiates on a multilateral level witle Working Party established by the
Membership to deal with the accession processidgieat the multilateral level is to evaluate
the trade regime of the candiddtand to provide its 'terms of entry' to the GATT/®/Ti.e.
country-specific rules which will modify or amendet general agreement in question. The
results of the multilateral track are containedthe candidate's Protocol of Accession, a
document binding on all parties and effectivelyamporated to the GATT/WTO legal ordér
Importantly, there are no limitations on the subjeatter that can be included in a Protocol
of Accessiof”. The candidates' Schedule of Concessions (andwaisier WTO, its Schedule
of Specific Commitments pertaining to GATS), ob&inthrough the combination of all
results from individual negotiations, is annexed ttee Protocol. Following GATT
XXXIM/WTO XIlI, the decision on the accession of mew Member is taken by the
Membership under a two-third majority rule. Any Mieen may decide to 'opt-out’ and
exclude the application of the Agreement to theedorg Member (GATT XXXV/WTO
XI1).

The accession process expanded radically from G&®TI'WTO periods. In the years
prior to the creation of the Organization, negatizg were guided by pragmatism and so-
called 'high politics’, namely other foreign poliayterests. HLVERSON provides in that
regard an interesting account of State-planneda@uas' accession in the 1960's and 1970's,
where economic reforms were secondary at besther @oncerns such as security politics,
resulting in a condition of 'relative autarky' betnewcomers within GATY.

Whereas accessions under GATT were generally swit straightforward, pertaining
mostly to tariff bindings and some technical bagit trade, negotiations under WTO have
become highly resource-intensive and time consum@igina's accession process lasted
fifteen years, Saudi Arabia's accession took oeer years, and, at the time of writing,
Russia's accession finally appears poised to sdcader 18 years of acrimonious
negotiations. IHEKMAN & KOSTECKI list three reasons which may explain the extensfdhe

%0 Under GATT 1947, the proper terminology was toerefo States part to the Agreement as 'Contracting
Parties', whereas under the WTO, they are nowrexfdp as 'Members'. For the sake of conveniehesatithor

will hereinafter solely use 'member(s)'.

31 This assessment is made on the basis of a memorand the candidate's trade regime, which contains
extensive information on that State's laws, reguiat but also technical or safety requirementspglwith
detailed economic indicatorseeHoekman & Kostecki (2009) at 75.

2 Seebelow section 1.3.

% Qin (2003) at 487; Abbott (1998) at 6.

% Halverson (2004) at 339.



TZIEROPOULOS 9
Ten Years Behind NME Lines, and Beyond

proces®. Firstly, the coverage of WTO is considerably mexénsive than which of GATT,
as it now deals with trade in services and othpickosuch as intellectual property rights.
Secondly, these authors underline the shift of mapders — such as the US — from 'high
politics' to the pursuit of national economic irtstr (i.e. increasing ‘commercially meaningful’
market access and shielding domestic industries foyeign competition), which occurred in
the 1990's. Interestingly, this shift can also beupibly advanced as having taken place in
China at the same peri§d Thirdly, large trading powers would now tend &rgeive WTO
Membership as a means to limit State interventianiSuch a trend could explain demands to
transition economies such as China and Vietnamaqpting to the liberalization of their State-
owned sectors, whereas such concerns seem tatsitle the scope of WTO.

Amongst scholarship, the most recurrent critiqueg/@O accession generally rely on
its asymmetric nature: the acceding country isdrpasition to formulate demands or extract
any supplementary concession from other Memberdsivttie 'price’ it pays to join the
Organization is generally much higher than corragpay obligations of similarly situated
parties within the WT®. Such assertion gained further emphasis as mostliaxy Members
under WTO are developing countries. A careful asialyof the channels through which
accession affects countries is unfortunately beytral scope of this paper; however, a
growing consensus in the literature sustains thastngains of WTO accession can be
obtained through its coupling with domestic refoefiforts, as well as the undertaking of
reciprocal commitments (i.e. no or minimal speeiadl differential treatmerif)

1.2.2 GATT YEARS (1987-1989)nND THE BID FOR WTO ORIGINAL
MEMBERSHIP (1992-1994)

The GATT Working Party on China's Status as a Gatitng Party was established by
the GATT General Council on Marci'41987. On the multilateral track, key issues @& th
PRC's trade regime under review were mainly théf taarriers averaging 4093 the lack of
transparency in rulemaking and administration @fslasubsidies to the State-owned sector,
liberalization of financial services, intellectuptoperty rights enforcement and currency
issues. A constant preoccupation on the Chinegeveas to obtain developing country status
so as to avail itself of the special and differantreatment provisions contained in the
agreements and under negotiations at the*timaother aspect of the multilateral track was
that China actively participated in the Uruguay R@unegotiations. PRC accession

% Hoekman & Kostecki (2009) at 77.

% Bhala (2000) at 1479.

37 See generally, Hoekman & Kostecki (2009) at 77, 567; China: Halverson (2004) at 332.
¥ Hoekman & Kostecki (2009) at 575.

% 3sally (2010) at 4.

“0Bhala (2000) at 1481.
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negotiators were therefore aware of the forthcompussibilities for carve-outs and
exceptions which would later be available to depglg countries.

On the bilateral track, China was requested torente market access negotiations by
forty-four existing GATT Membefd. These included all the major trading economiethén
world, namely the United States, the then-fifteerenMber States of the European
Communities, Canada, Japan, Australia, SwitzertamttiNew Zealand, but also the upcoming
large developing economies, Brazil and India.

The main concerns which drove the attitude of trgdsartners towards China during
the accession process, both on the bilateral artilateral tracks, were mostly due to the size
and nature of the Chinese econdfivost Members were adamant as to the necessitjdor
PRC to demonstrate that its economy was suffigienthrket-oriented before joining in
GATT. This sentiment was reinforced by the siz¢haf Chinese economy and its near-future
potential, increasingly revealed by its rapid giowt the 1980%. The 'SOE-problem’ was an
issue of contention from the beginning on, with tHe taking a rigid stance towards sufficient
market orientation, which it considered as a bottim@ requirement to accessfin The
perceived threat of losing contingent protectioe. (0rigin-based) against Chinese products as
a result of the application of MFN treatment fuetbd cautious approach, especially since
the PRC's economy was characterized by its latiengive, export-oriented industrf@sAs a
result, negotiations bore not only upon commitmearid concessions between parties, but
also on domestic reforms within the PRC

As talks of an emerging new international orgamiatollowing the results of the
Uruguay Round were gaining momentum, the PRC Isadgerset a deadline for entry at
January 1, 199%. From 1987 to 1989, substantial progress was agtisimed on both tracks,
with in particular the US-China bilateral agreemeeportedly close to a successful
completiorf®. However, non-trade related events were to comigithis process. In the spring
of 1989, the Chinese government's crackdown oreptets on Tiananmen Square in Beijing
brought all negotiations to a H&ltas 'high politics' took over trade interests. ivitt was
resumed in mid-1992, with Deng Xiaoping's call fmcelerating reforms and deepening
China's economic integratith A coincident factor was the resolution of a lstgnding

“! Gertler (2003) at 57.

“2See e.g., Abbott (1998) at 41.

3 Hoekman & Kostecki (2009) at 567; Halverson (2084325.

“4 As did most countries, with maybe the exceptiothefEC and Japan which seemed ready to accepsthests
requirements for entry, with more commitments toubeertaken upon accession through transitionabger
seeBhala (2000) at 1482.

4> Seee.g. Hoekman & Kostecki (2009) at 571.

“Hoekman & Kostecki (2009) at 567; Gertler (19985

" Bhala (2000) at 1481.

8 Gertler (1998) at 66.

9 Halverson (2004) at 324.

%0 potter (2001) at 596,
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dispute between the US and China revolving arowrdtariff barriers through the signing of
a Memorandum of Understanding. Under its terms,n&hwas to effectively remove the
challenged measures within five years, in exchdagthe US support of the PRC's accession
and the removal of certain export restrictiins

The year 1992 thus marked the start of the PRQ®nse package of unilateral
economic reforn®8. WTO accession requirements and negotiations weeel to leverage
concessions from the domestic military-industriainplex and conservative hardliners of the
Chinese Communist Party. Amongst central pointhisf'second-gear' phase of reforms were
the extension of private ownership and of privateegprises, the reduction of subsidies to
SOE, the progressive (yet fast) abandon of priggrobin most sectoré, but also a rapid
phasing-out of non-tariff barriers along with a kWese in tarify. IANCHOVICHINA &
MARTIN find that the average tariff rate was brought ddwam 42.9% in 1992 to 24.3% in
1997°. By that time, China had become the world's siathest exporter, and seventh largest
importer. Its trade had increased over seven-feliveen 1980 and 19%7 mostly through
exports of labor-intensive products such as apptreiwear and toys.

By late 1994, the PRC had signed the Final Act Byl the Results of the Uruguay
Round, but had not reached any bilateral agreemihtthe United States. The outstanding
points of dissent remained lack of transparenap&PRC trading regime, some tariff peaks,
phasing-out periods for non-tariff barriers, sulmation of SOEs, trading rights and national
treatment of foreign enterprises, agricultural nedikccess, intellectual property rights, along
with discussion of a tailor-made special safeguaedigned to protect import-competing
industries against surges in Chinese imparfBhe latter point of view was shared by many
negotiating States within the Working Party, battiustrialized and developing.

On the US domestic political front, a bipartisaraldeon of interests was disavowing
China's attempt to accede. Democrats were fier@lyuing on the threat of mass
unemployment for American workers, backed by tradens, whereas corporate America
expressly conditioned its support to the conclusiba ‘commercially meaningful' agreement
on market access, i.e. the opening of the Chinesékenhto American exporters In the
background were a conglomerate of human rightsswoer, religious or environmental
activists which were all opposed for various reastnthe United States granting ‘permanent

*1 Bhala (2000) at 1485.

*2 SeeSally (2010) at 4.

%3 Seel ardy (2002) at 25.

> Xiaobing (1998) at 53. For a numerical summargatual tariff cuts which took place from 1992 ta020n
the PRCseelardy (2002) at 35.

* lanchovichina & Martin (2001) at 1213.

*® These numbers come from Xiaobing (1998) at 55.

" Lardy (2002) at 61.

°8 Bhala (2000) at 1487.

% Lardy (2002) at 2; Bhala (2000) at 1487; Fewsr(999) at 26.
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normal trade relations' to Chitfaln order to overcome this political deadlock, dilateral
agreement would have to guarantee market-economymdments from the PRC, with
thorough specific monitoring and readily-enforceablefensive measufés These points
were to become more salient throughout the 199th, growing trade imbalance between
the US and the PRC — which was used as irrefutatdef of unfair trade practices and
currency manipulation from the Chinese &fde

In China, the push for increased reforms of théyel#90's had been accompanied by a
renewal of strong interest in becoming an origiedmber of the WTO. In spite of the
political impetus given by modernizer PresidennhdiZemin, efforts to bridge the remaining
gaps in accession negotiations failed, and so Hida bid to become a founding Member of
the Organization.

1.2.3 THE WTO YEARS (1995-2001)

Following the disappointment of the failed atterptbecome a founding Member of
the WTO, mixed signals started to emanate from @tgnese leadership Sound
macroeconomic policies had brought inflation unctartrol and, by 1996, the implementation
of the so-called 'Osaka package' of unilaterafftegductions had generated a new boost in
export processing and trade voluffe#\ccordingly, serious questioning as regards the t
benefits of an accession started to arise withenRRC, led in part by then-Premier Li Peng, a
declared champion of the Communist Party's olddfdar

The United States demands were also increasinglgeped as unreasonable. The
Beijing leadership had offered large concessions9®6-1997 such as cutting average tariffs
to 15% by 2000, phasing out all non-tariff barriéggy. quotas) by 2005, removing the joint-
venture requirements for foreign undertakings aimeéralizing domestic trading rights,
enforcing TRIPS, patrtially liberalizing financiaérwices, and limiting the overall level of
special and differential treatment the PRC woulguest. Still, the United States negotiators
maintained the offer was not ‘commercially meanififf The American position had strong
political backing at home: Trade imbalance withi@hwas ballooning (from 6.2 billion US$
in 1989 to 39.5 billion US$ in 1998) the PRC was seen as a 'piracy paradise' by the
entertainment lobby, and its human rights and igalirecord were deemed incompatible with
normal trade relations between the two countries.

%0 See generally, Bhala (2000) at 1520, 1528; Hoekmaiia&tecki (2009) at 568.
®lSeeHalverson (2004) fn 11 at 322.

%2 Bown & McCulloch (2009) at 4.

63 Bhala (2000) at 1490.

% Lardy (2002) at 18, Xiaobing (1998) at 56.

% Bhala (2000) at 1491; Fewsmith (1999) at 26.

% Bhala (2000) at 1493.

8" Lawrence, Devereaux & Watkins (2006) at 254.
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On the multilateral track however, the Chinese fomsiwas gaining momentum as New
Zealand announced in late 1997 that the two Staéelsreached an agreement on market
access commitments. More importantly, the EU was malicating that it could be satisfied
with partial commitments at entry and follow-up cessions to be implemented through
transitional period.

More factors were tilting the balance in favor @tession. The appointment of Zhu
Rongji as Premier in September 1997 in replaceroérti Pend® was a strong support
afforded to the modernizers. Whereas Zhu displayédlly a certain lack of interest in WTO
matters, this was to change as he realized thenjpalt®f accession as a lever for his core
agenda i.e. the reform of SOBsThe Asian crisis of 1997-1998 also entailed aomaj
slowdown of the PRC's economy — even though it heedhafloat during that period. The
need for new export markets and the security astamtiwith rule-based market access
became very powerful arguments in favor of accedsio

The situation for the reformer leadership becanexamous, at best. Having already
extended their political credibility to push forwaa swath of unilateral reforms since the
early 1990's, the leadership needed now to accomt@ampposed interests at home — as a
stalemate was looming on the WTO front. By 1998, discourse had moved to a take-it-or-
leave-it stance, when recently-appointed Premiar Rongji expressly conditioned China's
accession to reasonable terms of €htry

In early 1999, however, both American and Chinesalérship seemed ready for an
agreement. According toEWsmITH, political impetus was provided through the good
relations between Presidents Clinton and Jiandy thié former stating his intent to conclude
negotiations in 1998. As Zhu Rongji was preparing a State visit totheted States in April
1999, Geneva and Washington D.C. were swarming mithors of a far- and wide-reaching
Chinese offer. The concessions offered during Ztripswere indeed sweeping. The PRC
offered tariff cuts below 10% by 2005, the phaseaddall import quotas and comprehensive
trading and distribution rights for foreign corptoas. Purchases by SOEs would not be
considered as government procurement. Financiaicesr would be liberalized, especially
the provision of foreign currency services. Foreigiecommunication operators could enter
the Chinese market through joint-ventures. As mgagriculture, China would bind its tariffs
below 17% by 2004, and repeal many sanitary andoghyitary measures which the US
deemed unjustified.

% Bhala (2000) at 1489, 1496.

% Although the latter formally remained n°2 in th€R Politburo, his influence was diminished.
O Lardy (2002) at 20; Fewsmith (1999) at 27.

" Seelardy (2002) at 17; Fewsmith (1999) at 28.

2 Lardy (2002) at 20; Bhala (2000) at 1492.

3 Fewsmith (1999) at 28.

™ This list draws on Bhala (2000) at 1498.
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The magnitude of the offer was unprecedented. Bhearns and requirements set forth
by the United States in the course of thirteen y@@megotiations had been catered to, and
most analysts expected the breakthrough agreemebe tfinally announcéd However,
under pressure from his domestic advisors, Presi@énton backed away from signing a
deal, fearing strong resistance from Condfed&/orst even than the humiliation of coming
home empty-handed, Premier Zhu moreover had to faeepublication of the alleged
Chinese concessions by USTR on its web5it@utraged, the Chinese leadership immediately
denounced the document as not binding and of naeyalepresenting only a work in
progres&’.

On the Chinese domestic front, opponents to WTQCession reacted in outbursts
against what was then perceived as a hostile attbynghe US to publicly humiliate China.
The USTR's miscalculation went even further: asdiliument was revealed, it also permitted
a first look at the whole accession package forymaterest groups in China. Upon return in
China, Zhu was abused by both political opponents the media and his credibility was
hence much diminished. Many amongst the old guassktipned whether the Premier had
indeed exceeded his mandate in offering more thanwhs allowed to conclude the
negotiation&’. Feeling the heat, President Jiang himself haerper the necessity of WTO
accession in his discouf8e

Adding to the very negative climate surroundingftikire of Premier Zhu's April visit,
an American airstrike mistakenly hit the Chinesebassy in Belgrade on May"71999,
killing three and injuring some thirty more, mostiiyilians. It took three days to the Chinese
leadership to react and put an end to the pubdiglalys of violence against American interests
in Chin&”. Even though the reaction was a moderate onéngdtr a mutually amicable and
cooperative relationship, an agreement betweetwibe&ountries seemed (light) years away.

In July 1999, Japan and China concluded their doditagreement on market access.
Japan, the first member of the '‘Quad’ to sign a wéh the Middle Kingdom, had finally
reduced its demands on market access in the telsector, although these ranked high on
the Japanese list of prioritfés

> Fewsmith (1999) at 23; Bhala (2000) at 1500.

® Fewsmith (1999) at 24; Bhala (2000) at 1501.

" Fewsmith (1999) at 30; Bhala (2000) at 1502.

8 Fewsmith (1999) at 32; Bhala (2000) at 1502.

" Fewsmith (1999) at 34.

8 See the fascinating account of the April events byEmith (1999) at 30.
81 Bhala (2000) at 1503; Fewsmith (1999) at 33.

8 Bhala (2000) at 1505.
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1.2.4 THE 1999US-CHINA BILATERAL AGREEMENT ON MARKET ACCESS

By the fall of 1999, WTO accession was back on abghe PRC agenda. A certain
sense of urgency pervaded the leadership's dedsioffer one last round of concessions, for
which the United States seemed finally rédd@ther arguments are often invoked to explain
the readiness of reformers to battle their domegiponents once again over WTO matters.

Firstly, it is recurrently argued that the neargmy of President Jiang's rule may have
encouraged him in an attempt to leave a lastingdgghrough WTO accession, whereas his
term until then had seemed void of any ideologarahistorical milestone — in stark contrast
to the rule of his immediate predecessor, Deng pifa®. Secondly, the leadership's very
recent stint at crisis management did probably tm@vmost stakeholders in Beijing of the
necessity to speed up the domestic reform procedsta rapidly shift resources towards
internationally competitive and efficient activisid A third key factor in late 1999 was the
launch of the so-called 'Millennium Round' of trategotiations, scheduled to be announced
at the Seattle Ministerial conference on the lastkvwof November. Chinese leaders knew that
the PRC would have to be a WTO Member at the bagynof the new round, under penalty
of seeing the costs of its accession rise everhduras WTO Members engage in new
liberalization ‘within the cluB®. This situation had already happened during theguay
Round, with the mandate of the Working Party onn@lsi Accession constantly expanding to
encompass the new disciplines under negotiatioa.PRC's offers and concessions may well
then have been guided by the worrying prospecegigtually rising costs of entfy

The Seattle Ministerial turned out to be the debdlcht attracted worldwide attention
on the WTA®, but in early November 1999, the threat of a lamymew round was credible
for Chinese negotiators. Followingapprochementand positive signals in September,
President Clinton then decided to send US TradadReptative Charlene Barshefsky and
National Economic Advisor Gene Sperling to BeijmgNovember 8to0 try and hammer out
a deal with Chinese negotiators. On Novembdt, 1899, a bilateral agreement between the
United States and China was finally reached, just teeks prior to the opening of the
Seattle ministerial.

The content of the US-China bilateral agreementains far-reaching commitments
from the PR&. Amongst its most noticeable market-access festwere the reduction of
average tariffs (on both industrial and agricultymeducts) to 17%, with industrial products

8 president Clinton's decision to walk out of theriAgeal had been met by with very vocal critici§rom
corporate America, a big chunk of the politicalssl@nd some within the administration.

8 Halverson (2004) at 333; Fewsmith (1999) at 3%IB{2000) at 1505, 1511.

8 Lardy (2002) at 16; Bhala (2000) at 1505.

8 Bhala (2000) at 1474, 1505.

87 Halverson (2004) at 332.

 See e.g. Hoekman & Kostecki (2009) at 139.

8 The following draws on Bhala (2000) at 1512.
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of interest to US exporters bound as low as 7.h#etimination of all import quotas by 2005
(most of it by 2002), full trading and distributioights to foreign ventures within three years
upon accession. The rule-based commitments inclubdedphasing out of all agricultural
export subsidi€$, granting of a special textile safeguard until émel of 2008 (i.e. exceeding
the duration of th&VTO Agreement on Textile and Clothingnd another, product-specific,
safeguard designed to last until the end of 201&lwpermits the imposition of a safeguard
on sudden imports of Chinese goods under moreriegenditions than under GATT XIX
and theWTO Agreement on Safeguarddoreover, China agreed not to challenge the Wdnite
States in using non-market economy methodologiesnwbalculating antidumping and
countervailing duties until 2016. Sector-specifiietalization of services included important
concessions in telecom, financial, tourism, accogrand legal services.

The US-China agreement paved the way for othetelndhnegotiations to come to a
satisfactory closure. On November™2@999, Canada and China announced the completion
of their market access agreement, which — althaagghly identical in substance to the US-
China agreement — provides for further tariff redut on Canadian priority industrial and
agricultural products, down to 5.184 In the spring of 2000, China concluded negotiatio
with prominent developing countries such as Braadpnesia and India. As agreements were
multiplying, actors could focus on their priorigrgets, whilst every prior bilateral concession
was being multilateralized. For instance, Indiaaot#d wider market liberalization for
software developers and other IT services in itatdnial agreemeff; while Switzerland
brought tariffs on watches from 25% to 12% and sstuhree licenses for Swiss insurance
providers®.

The EU was the last member of the '‘Quad' to reacagaeement with China, on May
19" 2000. Amongst the very few remaining points afiteation, the EU obtained significant
reduction on 300 to 400 products of special interakng with insurance and financial
services licenses for European firms and shortersttional periods for the phasing out of
some restrictions on telecom foreign ownerghip

In September 2000, President Clinton's 'all-oubréfto pass permanent normal trade
relations for China in the US Congress was sucukssShina would therefore be able to enter
WTO without the US suspending the application & WTO Agreement — and suffering the
ensuing (likely) Chinese retaliatidh The last bilateral agreement was concluded with
Mexico in September 2001, after being held up dher question of the more than 1000

% Although this commitment was the subject of a morersy.Seelardy (2002) at 93.

L potter (2001) at 598.

2 Bhala (2000) at 1531.

% Lardy (2002) at 3.

% Bhala (2000) at 153%ee alsdotter (2001) at 598.

% On the subject of the 'Battle for PNTR&e generally, Lawrence, Devereaux & Watkins (20@3)ala (2000)
at 1528, 1530.
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antidumping measures imposed by Mexico against €leinproducts since 1993. The
agreement between the two countries gave Mexicoysars to phase out the WTO-
inconsistent duti€§

On the multilateral track, efforts remained to bade in order to ‘clean-up' China's
consolidated Schedules, but these issues were ymadthinistrative and straightforward
The results of the multilateral process are disstiss the next part of this paper. On October
1%, 2001, the WTO Working Party on the Accession bin@ submitted its report, which lays
out China's commitments in detail. On Novembef",1@001, the WTO Ministerial
Conference gathered in Doha, Qatar, approved thiside on Accession and the appended
Protocol.

On December 1, 2001, after more than fifteen years of negotiatiand following its
ratification of the terms of accession, China beedne 14% Member of the WTO.

1.3 THE RESULTS OF CHINA'S ACCESSION NEGOTIATIONS: THE ACCESSION PROTOCOL

AND THE WORKING PARTY REPORT.

China's obligations under the WTO agreements areerged by the provisions
contained in its Protocol of Accession ('PA"), whisets outthe terms and conditiohef
China's accessiéh Pursuant to 1.2 PA,

"This Protocol, which shall include the commitmemtferred to in paragraph 342 of

the Working Party Report, shall be an integral pairthe WTO Agreement.”
Through this provision, all obligations containedthe Protocol and 8342 of the Working
Party Report (WPR') are also subject to review amforceable under th&VTO
Understanding on Rules and Procedures GoverningSkttlement of Dispute@DSU'Y®,
which provides in DSU 1.1 that

"The rules and procedures of this Understandingllshigo apply to consultations
and the settlement of disputes between Membersewong their rights and
obligations under the provisions of the [WTO Agreath[...]".

1.3.1 MARKET ACCESS VERSUS RULE-BASED COMMITMENTS

The Chinese Protocol contains commitments which lwarbroadly defined as either
rule-based, i.e. purporting to dictate a certaindemt, or as pertaining to define market

% Lardy (2002) at 126. That transitional period \asr extended until the end of 2011.
" Gertler (2003) at 58.

% Accession of the People's Republic of Chbecision of 10 November 2001, WT/L/432.
% Qin (2004) at 883.
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acces¥’. At the outset, the presence of these two dis8ets of rules does not run counter
the systematic of WTO law, which provides for betithin the WTO agreemen¥. Under
the general system of WTO law, rule-based obligatiof WTO Members are uniform,
whereas market access commitments are individsallyfor each Memb®F. Furthermore,
amendments to the rule-based obligations requitewiing the strict procedure set up by
WTOA X, while market access commitments can be getiated as provided under e.g.
GATT XXVIII:1 or GATS XXI, that is under reciprocalerms®. Hence, market access
obligations have been said to provide the necesBexjbility to cover rapidly-changing
dynamics of international trade whereas rule-baggjations provide legal security and a
stable framework in which to address relati8fdn line with this theoretical approach, WTO
Protocols of Accession until China's entry consiste a standardized form which never
exceeded two pages and only addressed some ngcésshnical adaptations, while a
standardrenvoi provision would incorporate specific rules of cootuncluded in the
Working Party Repotf®. The rules of accession were thus, to a certaenexalso uniform.

China’'s Protocol of Accession departs from therppi@ctice of WTO accessions as
regards both subsets of obligations. The Protdselfiis 11 pages long plus nine annexes and
the more than 140 paragraphs of the Working PaeyoR which are incorporated through
the renvoi mechanism of PA 1.2 and WPR 8342. On market acciémss Chinese
commitments were 'unprecedented’, when taking attwount the size of its economy and
level of development at the time of erf} Concerning rule-based undertakings, China's
accession gave rise to unique norms legitimizing tise of contingent protection and
differential treatmenr?’. The following sections expand on these salieatuies of China's
Protocol of Accession.

1901 ardy (2002) at 65.

191 Which represent a shift from GATT-era exclusivaBgative regulation to more positive regulatior, est
example being th&/TO Agreement on Trade-Related Aspects of Intelie€roperty RightsSee e.g., Ostry
(2003) at 31.

192 in (2003) at 485.

193 Qin (2003) at 485.

194 Qin (2003) at 485.

19 See e.g. Qin (2003) at 488, who assesses the coofehie 16 Protocols which have been established for
acceding countries between 1995 and 2002.

1% Halverson (2004) at 326; Lardy (2002) at 80.

197 Hoekman & Kostecki (2009) at 570; Lardy (2002B@t Qin (2003) at 490.
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1.3.2 MARKET ACCESS COMMITMENTS

Trade in goods

As regards industrial products, China agreed tcefothe unweighted average bound
tariff rate from almost 22% to circa 9% by 26%5 On some of the products of 'special
interest' to its trading partners, the PRC agreegliminate tariffs altogether, most of them by
2003, China also agreed to remove all non-tariff basrige.g. import quotas, licensing
requirements) by 2005, and in some specific seatarsediately upon accessidf

China's commitments on agricultural products arealy impressive. The erstwhile
average tariff rate of more than 35% was reducesbioe 15%, with some key products such
as rice, wheat and cotton benefitting of ratesoasds 1% (within the 'entry' quota provided
for by China's tariff-rate quotds}. All non-tariff barriers were subject to 'tariféiion’, whilst
a tariff-rate quota system was set up for ten coditis of 'special interest' to the negotiating
parties to the accessidh Importantly, lARDY shows that the low-duty within-quotas
represent volumes four to five times superior thiaat of Chinese imports of the same
commodity in 1998 It is therefore unlikely that the quota would delfilled within the
foreseeable future. At the same time, above-quatts — already very low in comparison with
other WTO members — were to be brought down byZ)@ around half of their original
levels™

It is easier to properly appreciate the PRC's etibopening its markets for goods when
it is compared with others. China's bound tariteran industrial products stands in sharp
contrast to which of other large developing ecoremrsuch as India (32.4%), Brazil (27%),
Indonesia (36.9%) or Argentina (30.998) Moreover, China's commitments are also
exceptional in terms of coverage, by binding evanyff line (whereas e.g. India only binds
two thirds of its tariffs)'®. The unique scope of China's commitments alsostétids a
comparison with other WTO accessions completed nduithe same period, although

108 geeMartin quoted by Hoekman & Kostecki (2009) at §68ing the average to be at 9.1%); Rumbaugh &
Blancher (2004) at 8 (9%); Lardy (2002) at 65 (8)9%
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115 | ardy (2002) at 79, also referring to an undatezhuscript from then-US Trade Representative Charlen
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differences are narrowgf. The picture is however clear as regards agricelftyy where
acceding countries have generally agreed to vethy &ir no agricultural liberalizatidfs.

Trade in services

China agreed to liberalize extensively a vast awervices, including politically
sensitive ones. Remarkably, China made commitmenter every sector covered by
GATS' unlike most WTO Membet$'. Moreover, these commitments have generally been
hailed as deep and meanindfdl

On the horizontal scale, China agreed to elimieaty restriction to full trading rights
(e.g. right to import, to export or to sell) in abctors, except for a few State monopolies, and
to achieve full liberalization of the distributiosector by 2008° Specific Chinese
commitments include liberalization in the telecoactsr, by e.g. allowing foreign ownership
of up to 49% of domestic telephone or internet @ess, but also, in line with joining the
WTO Agreement on Basic Telecommunicatidaysadopting cost-based pricing method and
recognizing the right to interconnectiéh The PRC also agreed to open its financial sesvice
market to foreign banks, financial institutionsimsurance companies. Under the terms of its
accession, China e.g. undertook to phase out aHpnadential restrictions within its banking
sector, thus permitting foreign banks to start stiieted operations in China from 20365
More broad commitments were made in audiovisughlland accounting servicé%

1.3.3 RULE-BASED COMMITMENTS

Commitments on existing WTO rules

A first set of commitments bear on rules which paet of the WTO agreements. These
obligations generally identify specific domestic amares to be brought in conformity, or
pertain to transitional periods for applying WTOesu — i.e. by either modifying existing

117 \while other acceding countries also acceptednd hil of their tariff lines, they however often naaed to
bind tariffs well above their applied rateelardy (2002) at 80; Hoekman & Kostecki (2009) ab57

118 ardy (2002) at 79 makes an interesting compartsetween the very favourable system afforded t@dap
for the protection of its most sensitive agricudiuproduct, and that granted to China as regard=atvi.e. the
PRC's most sensitive agricultural commodity).

19 Hoekman & Kostecki (2009) at 575.

120 Halverson (2004) at 327.

121 ardy (2002) at 79.

122 5ee e.g., Hoekman & Kostecki (2009) at 568; Rumba&gBlancher (2004) at 9; Halverson (2004) at 327;
Lardy (2002) at 80.

123 pA 5:See alsp e.g. Lardy (2002) at 72.

124 ardy (2002) at 66.

125 Although some restrictions remained until 2088eHalverson (2004) at 327, fn 34; Lardy (2002) at 70

126 For an overview of the subject matter, as deah whder the US-China bilateral agreement on markegss,
seeBhala (2000) at 1515.
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flexibilities (and often eliminating them) or gramy temporary exemptions or adaptations
where they are not provided for by the text ofaeeements’”.

In the case of the PRC accession, importantly, £&hagreed not to invoke many of the
transitional periods afforded by the agreementdeteeloping countries. For example, China
agreed to eliminate all subsidies prohibited unither WTO Agreement on Subsidies and
Countervailing Measure$SCM’) immediately upon its accession, and notlam for a
transitional period under SCM %Y.

WTO-plus commitments

A second set of commitments consists of so-caltO-plus' obligations. Under such
rules, the acceding country agrees to abide by mitdch go beyond the WTO agreeméfits
Prior to China's accession, such commitments ysiralluded provisions regarding domestic
privatization efforts or participation in plurilatd trade agreements (e.g. on government
procurement or trade in civil aircrafts), and haeady been controverstai. In the case of
China, the number and scope of these commitments werecedented, while a number of
them were uniqué™.

China undertook broad transparency obligationse@afly as regards access to (and
even review of) its laws and regulatiéffsThe PRC agreed to establish independent tribunals
to review administrative activity pertaining to tbevered agreements, and to provide for an
appeal procedure hitheffd In order to ensure the uniform application oftitsde regime,
China agreed to set up a unique 'complaint mechmnighereby individuals and companies
may request the Chinese authorities to take aaiwhbe provided follow-up informatioif.
Further important WTO-plus commitments include oiadil treatment obligations for foreign
investments or the already mentioned full rightrafle — which clearly exceed the scope of
both theWTO Agreement on Trade-Related Investment Measm@SATT I, The PRC
also undertook several commitments to achieve nmat@nomy, which are discussed in the
following chapter.

127 Qin (2003) at 488, 490.

128 SeePA 10.3. However long the transition period — whis intended for developing countries — may have
been remains a debated point amongst WTO Memherspite of the clear wording of WTOA XIV:2. Two
countries having acceded prior to China, Bulgarid Kirgizstan, benefitted from the remainder of gegiod
indicated by SCM 27.3 i.e. until Decembef'32002, to phase out all export subsidies; Polae(R002) at 27.
See als®in (2004) at 886.

129 These are possible by virtue of the very wide samfWTOA XII. Seesection 1.3 above.

130 Hoekman & Kostecki (2009) at 77; Qin (2003) at 489

131 Qin (2003) at 490.

132 5ee generally, Halverson (2004) at 345; Potter (2011§02.See alspQin (2003) at 492.

133 Halverson (2004) at 354; Qin (2003) at 496.

134 Qin (2003) at 498see alsoHalverson (2004) at 352, who negatively assedsedikelihood of a uniform
application of the trade regime given the spetiéisiof Chinese law and decentralized administnatio

1% Qin (2003) at 500, 501.
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Finally, China agreed to a ten-year anntnsitional Review Mechanis(iTRM’) in
addition to the WTO biannualrade Policy Review Mechanis(TPRM')=®. The United
States, in particular, had argued for the necesdititis extraordinary, additional review as a
precautionary device to control the evolution af #RC towards market economy. However,
as HBIEH convincingly explains, the TRM may well serve irmgteas a discretionary
'discovery’ mechanism to scrutinize trade measwutash other WTO Members intend to
challenge. Indeed, unlike with the TPRM, China'bjsgation to TRM is enforceable under
the DSU by virtue of PA 1.2 and DSU 1

Under earlier WTO practice, acceding Members comynondertook some rule-based
commitments such as have been described so faguah those were not as extensite
However, a new category of rule-based commitmerts gveated by the Chinese accession.
These are addressed below.

'WTO-minus' commitments

A third subset of rules contains obligations whask not provided for by the letter or
the spirit of the WTO agreements, and which redtlee rights of China within the
multilateral trading systeh. These commitments concern mostly trade remeidésneans
available for trading partners to depart in spec#ituations from the general rules to
counteract intentional or circumstantial damageltesy from their applicatiof®. The most
remarkable of these commitments are addressed below

The Transitional Product-Specific Safeguard

Under WTO rules, Members retain the possibilityestricting imports (through the use
of tariffs or otherwise) from a certain product whan absolute or relative surge of imports
cause, or threaten to cause, serious injury to tmmestic indust/’. The imposition of this
safeguard is conditioned to the showing of causédihd not of simple conjunction) between
the increased imports in question and the allegpdyi or threat thereof. Safeguards can be
maintained for eight years maximdithand should in principle be applied on a MFN bi3is
Affected exporting Members are entitled to comp&oea which can take the form of a

1 SeePA 18.

137 Hsieh (2009) at 380.

138 On transition economies accessises generally, Polouetkov (2002) at Zee alspQin (2003) at 488.

139 Halverson (2004) at 332; Qin (2003) at 490; Laf@902) at 80 (although this author refers to these
commitments as 'WTO-plus").

190 SeeChapter 2 below.

141 5ee generally, GATT XIX and th&VTO Agreement on SafegualtBrG).

192 SEG 7 — which, in particular, provides for a manda ‘cool-off' period, equal to the duration ofeth
safeguard, during which a new safeguard can nappéied on the same product once the previous meass
elapsed.

13 SFG 2.2 and 5.5ee alsdHoekman & Kostecki (2009) at 423.
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legitimate suspension of concessions under ArBictd theWTO Agreement on Safeguards
(SFG)™*.

The PRC's Protocol of Accession creates a twelae-teansitional product-specific
safeguard mechanism' (‘'TPSS'), under which impositi a safeguard on Chinese imports is
facilitated and China's rights to compensationradeiced*. The TPSS can be triggered by a
lower injury standard — 'market disruption' — thamler SFG and GATT XI¥X®. As the TPSS
applies solely to Chinese products, it opens thasipdity to restrict only imports from the
PRC, thereby departing from the general non-disoation principle embodied in
SFG 2.2*. Furthermore, the PRC's right to compensation Ligagded as China cannot
suspend equivalent concessions for two, respegtiheee years after the imposition of the
safeguard measure, depending on whether the \a¢i®taken in response to a relative or an
absolute increase in impoft& Furthermore, a TPSS measure is apparently natetinin
time, as long as the measure lies within the 'éxteatessary’ to remediate the market
disruptiont*®. A TPSS could therefore theoretically remain ircéofor twelve years, i.e. the
entire transitional period under which the mecharis allowed™.

Two aspects of the TPSS are particularly disturbifigstly, under PA 16.8, any WTO
Member that considers that a TPSS measure takandiper Member causes, or threatens to
cause, significant diversions of trade into its keaimay request consultations with the PRC
and, provided its requests are not satisfied, im@3 PSS measure of its own on Chinese
imports. This 'anti-diversion TPSS' is not subjectany showing of injury to the domestic
industry*’. Given that trade diversion is almost certainaketplace in third countries once a
WTO Member has engaged a safeguard on Chinese tenpibie implications of this
mechanism could be a 'cascade’ of safeguard measuertain Chinese products — a kind of
'global safeguard' — which, for the most, would aoly lack any economic rationafé but
also not rely on any need as regards the proteofidhreatened domestic industries. At last,
such a situation would simply reduce the globalwa of PRC exports of the said product.

144 Retaliation is immediately available when the gafrd has been taken in response to a relativedserof
imports, whereas, in cases where it is based @baolute increase, retaliation is barred for tret three years.
SeeSFG 8.3.

195SeePA 16. The TPSS will expire in December 2013.

146 According to former USTR Barshefsky, "[the TP$8}mits us to act based on the lowest showingjofyit
Quoted by Lardy (2002) at 83ee alspHalverson (2004) at 331 and fn 51.

147 Although Jackson (2003) at 26 is of the opinicat $uch departure from MFN is not necessarily riegat
1“8 pA 16.6.

“pA16.3.

%010 between 2002 and 2009, the United States iei@ TPSS investigations resulting in the impoaitbf 7
safeguardsSeelTC (2010) at table 165ee alsd.ardy (2002) at 84.

51 ardy (2002) at 84.

132 The rationale behind safeguards such as contan€&RTT XIX and SFG is solely of a political natyras
measures taken to impede trade will generally redbe global efficient allocation of resourcBge generally,
Hoekman & Kostecki (2009) at 423.
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Secondly, the procedure under the TPSS providesfigadly that the WTO Member
looking to remediate market disruption should fester into consultations with China, and,
provided that Chinese imports are in cause, that]"China shall take such action as to
prevent or remedy the market disruptibi. This provision marks a backdoor return for
voluntary export restraints ('VERS'), a practicenaoonly used by the United States in its
trade relations with Japan in the 1980's and €8980's. The US propensity for ‘aggressive
unilateralism' in the form of VERs was source ofamuoncern during the Uruguay Round,
ultimately leading to the express prohibition of fpracticé®*. Thus, although VERSs had for
decades been repeatedly described by economic raigthcas extremely inefficient and
costly, and carried the symbolic value of the trades between the US and Japan in the
1980's, the practice was reinstalled as a legigmatasure against one WTO Member, China,
in its Protocol of Accession.

The Transitional Textile Safeguard

A major cause of concern to China's trading pastm&s the potential for growth in its
already powerful textile sector, especially sotesWTO Agreement on Textile and Clothing
(ATC") provided for all quantitative restrictiorts be phased-out by January, 2005.
Although China managed to secure regular treatragniegards the phase-out of quotas by
2005 it also agreed to be subject to a 'transitioesdile safeguard mechanism’, valid until
December 3%, 2008'°. A proper analysis of this specific safeguard exisethe scope of this
paper. However, some of its features still destrvee underlined.

Under the Textile Safeguard, countries could restf2hina's exports of textile and
apparel beyond the deadline provided for by the AMbreover, the PRC Safeguard
permitted immediate action (i.e. without prior colations}>’ and did not provide for any
compensation to China. More surprisingly, WTO Menmsbg&hich had not maintained quotas
on imports from the PRC under the ATC could nonle®erestrict them through the use of
the Textile Safeguatdf.

13 pA 16.3.

134 SeeSFG 11.1(b); on this subject, Bown & McCulloch (2 at 9, 10, 21see alsoHoekman & Kostecki
(2009) at 423.

% That was, apparently, an achievement in itselthasAmerican textile lobby pushed for a longensitional
period.SeeBhala (2000) at 1514.

eWPR §242.

157 SeeWPR §242(c).

138 | ardy (2002) at 85. This author suggested nonesisethat the TPSS would be preferred to the Textile
Safeguard as measures taken under the lattemgtedito late 2008 and impose progressive libeatibn of the
guotas — two constraints which are inexistent utlgeTPSSSee alspRumbaugh & Blancher (2004) at 11.
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Antidumping and anti-subsidization methodologies

The treatment of remedies to 'unfair' trade prasti¢ i.e. dumping and subsidization,
is the subject of the following chapter. In sumsuiffices here to say that China agreed to
allow other WTO Members to apply methodologies tloe calculation of antidumping or
anti-subsidy duties and to use definitions which aot provided for within the WTO legal
order, or that build extensively on arcane provisifound within the agreements. As will be
further explained, these commitments ease the gsocEimposing extraordinary duties on
Chinese imports.

1.4 THE RESULTS OF THE ACCESSION IN PERSPECTIVE: HOW CHINA'S TRADING PARTNERS

ENDED IN WONDERLAND

The previous discussion has shown the extent of RRE's commitments upon
accession. Whereas the study of the political aswh@mical dynamics within China may
help to explain the PRC's decision to enter WTOveneat such high costs — the results
contained in the accession documents can in tdannmof other WTO Members' goals and
interests through this accession process.

Two core objectives of WTO Members for the Chinaseession are visible through the
concessions that were obtained. The first onegatftl in the market access commitments, is
that of mercantilist, direct economic self-intereAt the outset, classic international trade
economic theory predicts that gains arise from frade, and there is no doubt that a major
factor favoring a successful outcome throughoutaitmession process was the prospect of the
enhanced overall welfare arising from liberalizitrgde with one of the world's largest
traders®®. The original market access sought by industealinations purported mainly to
open the PRC for processing purposes so as to &imign firms to harness the Chinese
comparative advantage in labor-intensive productiServices sectors such as telecom,
banking or distribution later made their way to tbp of industrialized nations' wish list as
China was becoming ever more likely to foster Hrgeést market for consumer services in the
world. Obtaining meaningful market access implibé heed for ancillary trading rights,
better protection for foreign investment, but alke effective removal of non-tariff barriers
and its monitoring. As has been suggested in theviqus section, the transparency

139 This term, although neither formally part of theT® vocabulary nor always economically justified, is
generally used in literature to refer to theseasgituns.SeeHoekman & Kostecki (2009) at 413.

160 At the time of its entry, China was the world'stisilargest traderseeQin (2003) at 431. For a summary of
empirical literature on the predicted welfare gaih€hina's accessioegeRumbaugh & Blancher (2004) at 13.
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requirements may in turn provide other WTO Memlyath a decisive advantage when using
dispute settlement to effectively 'crack’ Chinesekats®:

Secondly, as China underwent its economic transftiom, the perceived need to bring
the PRC into a frame where its activity and develept could be monitored and, eventually,
controlled, became more pressing. For examplectefeeenforcement of intellectual property
rights within what was then perceived as the 'kafbor’ for piracy and counterfeited goods is
likely to have been a strong incentive for indadizied nations to support China's accession.
But this second guiding idea — obtaining protectilmm China — can also (and mostly) be
seen through the impressive list of rule-based ciimemts which are part of the accession
documents. These create a multilayered system wgiies a strategic advantage to WTO
Members over the PRC in potential trade conflictdrome or third markets. At the outset are
provisions which allow WTO Members to scrutinizertstic policies pertaining to the PRC's
trade regime; these do not only provide for highlydensome requirements on publication
and translation of documents (and the inherentsdoisherto), but also for a right to review
and question government policies. The number o$tanting legal obligations as regards
transparency almost guarantees — when one rementi@rsChina is still a developing
country plagued by heavy bureaucracy — that prae¢duolations could later be found
should dispute settlement proceedings occur. A rebcubset of rules restricts Chinese
policies of expansion and development; these agecttmmitments on market economy
(which are discussed more in detail below) and lmn reform of State-owned industries;
regardless of whether these commitments are swggpbst any valid rationale, it should be
borne in mind that GATT/WTO is in principle not amined with a Member's sovereign
choice of economic systéfi. Finally, a third subset of commitments gives theans to
control and regulate Chinese exports through cgatihprotection, in spite of the principle of
non-discrimination underpinning the WTO system. Séhare the provisions on antidumping
and anti-subsidization which are the subject of fiiwwing chapter, along with the TPSS
and the Textile Safeguard discussed above, whidhcee the overall gains China would
otherwise derive from joining the WTO. That is, nea@sed market access, transparency and
legal security.

Although the two core objectives detailed above.e- opening export markets and
protecting domestic industries — seem to be irredalle, at least within a system that relies
as heavily on principles of reciprocity and nonedisination as WTO does, they were
nonetheless simultaneously pursued through thetiagigos. Weakening constraints faced by
the PRC and its leadership's urgent need for aeeaggnt meant it had to concede extensively

81 |ndeed, since China's accession, the United Statdsto a lesser extent, other Members have besn v
aggressive in their use of the WTO dispute setttenmeechanism to open up markets in the PREz e.g.,
Hufbauer & Woollacott (2010) at 7, 35; Bown & Mc@gdh (2009) at 16.

182 Hoekman & Kostecki (2009) at 184, 231; For a pesiappreciation of the Chinese accession outcame i
that regardseeQin (2003) at 512.
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on both ends. Trading partners obtained extremegammgful opportunities for their
exporters while retaining the possibility to shidhieir domestic industries from Chinese
imports. Whereas offensive and defensive interestse catered to in equally generous
servings, it is not difficult to see what other WTMlembers had to gain from a Chinese
accession — regardless of their original postfidbrAccording to a person close to the US-
China bilateral negotiations, "[US Trade RepredardaCharlene]Barshefsky was able to
have a negotiation in which she demanded a lotgae up nothing, and what a wonderful
success that wa®* Finally, whereas the costs of China's concessiwase certainly
worsened through multilateralizatién the Working Party Report expressly cautions ajain
any hopes for a 'spill-over’ wave of beneficialelialization following the PRC accession,
stating that:

"[...] all commitments taken by China as a resulthefr accession process were
solely those of China and would prejudice neithdsteng rights and obligations of

Memlk%grs under the WTO Agreement nor on-going arrdutVTO negotiations
[...]"

As a result, the rules under which China accedeidiogy tilted the proverbial 'playing field'
— with the PRC inherently doomed to fight uphiltthes.

* *x %

183 See e.g., Rumbaugh & Blancher (2004) at 14, who finat while advanced economies will benefit from
China's accession, developing economies competing.f. the textile markets will suffer adjustmésgues.
However, lesser developed economies with tradepettcomplementing China would be likely to ben&ie
alsoQin (2003) at 510

184 Quoted by Jackson (2003) at 25.

185 Hoekman & Kostecki (2009) at 570.

16 \WPR §9;see alsQin (2003) at 513.
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2 TRADE REMEDIES IN CHINA'S WTO: DEALING WITH THE NME FROM WITHIN

The systemic disadvantage of China created by atsng of accession, which
PoLOUEKTOV aptly describes as belonging more to Atiee in Wonderlangtontext than to a
framework of legally binding rights and obligatioffsand the ensuing discomfort as regards
what could be called the resurgence of 'second-ctammbership' are exacerbated by WTO-
minus provisions. Against the principled backgrodinat is the WTO system, most of these
were justified by referring to the PRC as a 'nomkeaeconomy' (‘'NME'), which is the
closest to a rationale for the unique treatmenCbina that is provided by the accession
documents®®

This chapter addresses the NME problematic frompérspective of trade remedies,
namely antidumping duties (‘ADs') and countervgilduties ('CVDs'). The reasons for such
an approach are twofold: firstly, China is the miostjuent target of such proceedings. In the
period 1995-2010, ADs were imposed on Chinese mtsdan 590 instances, or 23.6% of all
measures worldwide, making it by far the hardesstduntry by such duties — the Republic of
Korea occupies the second place with 6.7% of alasue$™. This finding needs to be
assessed against the fact that ADs and CVDs has@mmethe most used instruments for
trade protectiol®. Over the period 2002-2009, products accounting¥ of the total value
of Chinese exports to the US were subject to esdiaary dutie’’’. A look to the annexes of
the 2010 European Commission report on the EUdetdefense activities shows a similar
picture, with the PRC accounting for 35% of all niewestigations in the period 2005-2009.
Chinese exports to the EU in 2009 were subjectvier 60 measures, with some 20 more
pending final determinatidf?.

Secondly, because these instruments allow for & widrgin of discretion to national
authorities and rely more on political considenatihan on economics, they can easily be
subverted and abused by protectionist interests. iflreven more so when the PRC-specific
rules on trade remedies are taken into consideralibe purpose of this chapter is to show
that trade remedies as modified by China's rell@®-minus concessions have been used to
legitimize restrains on China's opportunities tecpase benefits from its accession.

17 polouektov (2002) at 30.

188 Qin (2003) at 511, 514.

189 WTO, Anti Dumping Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011);
See alspHoekman & Kostecki (2009) at 417, 432, using ffegufrom 1995-2007. A comparison of the relative
shares of total measures targeting the PRC showsaase from 21.1% to 23.6% in the last threesyea

170 As of 2008, over 1300 AD measures were reportedplace, more than the total for the period 19974t
Hoekman & Kostecki (2009) at 431 and Bloningen &g (2001) at 1See alspHoogmartens (2004) at 131.

"1 Hufbauer & Wollacott (2010) table 9 at 53, tableat 55.

2EC (2010b) at 62, 93, 133.
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The first section recalls the concepts of dumpind subsidization and expands on the
nature and use of their respective 'remedy’, botfeneral and in the WTO system (2.1). The
second section discusses the special NME ruleSHara and their implications (2.2).

2.1 TRADE REMEDIES: POLITICAL SAFETY-VALVE OR LEGITIMATE PROTECTIONISM?

The presence of remedies to what are often callddit' trade practices — dumping and
subsidization — is common to most trade agreem@&his.underlying rationale often invoked
for such provisions is that they are necessaryounteract practices that run counter the
principles of free trade and in particular of markaented decisions. From this perspective,
trade remedies are a device that may help to ptemegircumscribe abuses which could
result from the abolition of contingent protectiddowever, a large volume of economic
literature backed by a historical review of the n§érade remedies shows a strong potential
for their use as an unjustifiable mean to protewgdrt-competing industrié§’. The following
subsections review the issues with dumping andidieissand how these have been legally
apprehended in the international trade context.

2.1.1 DUMPING AND ANTIDUMPING DUTIES

Basic concepts

Simply put, (cross-border) dumping occurs whenria fgells a product cheaper on an
export market than on its domestic market or winenetxport price charged is below its costs
of productiort’®. Several reasons may explain why dumping occucen@mic taxonomy
defines categories of dumping as folld®WsSporadic dumpings the result of a pricing error
by the firm, caused e.g. by inexperience towards phicing of a new product or the
unavailability of proper data on demand or excharage on a foreign markeiternational
price discriminationcan occur when a firm benefits from some marketgyoon its home
market, that demand is relatively more elastictmn éxport market and that the two markets
are separable, i.e. that prices would not be rdibrated through arbitrage. Where these
conditions are met, price discrimination maximigas firm's profits.Cyclical dumpingakes
place when the firm is faced with a temporary lodemand. As demand is expected to pick
up, it may be more advantageous for a firm to foregme revenue and maintain capacity
rather than to immediately downsize its operatiddsfensive dumpingakes place when a
firm strategically lowers prices on an export markedeter entry of foreign competitors onto
its home market. The possibility for a firm to deygeeconomies of scalmay also induce it

173 See generally, Hoekman & Kostecki (2009) at 419.
1" See e.g. Detlof & Fridh (2006) at 6; Lantz (1995)9946.
75 The following draws on Hoekman & Kostecki (2009)86.
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to price its products below their production costead-on dumpingyenerally occurs at the
early stages of product development in hi-techassctwhere the firm's purpose is to gain
rapidly a large market share so as to discouralger atompetitors from developing similar
technology (e.g. VHS and Betamax, DVD and Blu-Ra&}).these practices rely on sound
economic and business grounds and are driven bietnaonsiderations such as business
cycle or product characteristics. While they cartasely harm import-competing industries,
they do not harm competition itself, but insteact@ase price-competitiveness and the overall
welfare in the importing countt{f.

A last category of dumping is generally referredatpredatory dumpingUnder this
practice, a foreign firm first drives all compet&oout of the market through very low pricing.
The predator then recoups its losses by chargimgwuoers a higher price for its product.
While this practice, in contrast with the othernier of dumping, may indeed lower overall
welfare, occurrences of predatory dumping are exhg unlikely. As HHEKMAN & KOSTECKI
justly note, the ability to recoup prices impligsi the predator would either end as a global
monopolist or obtain import protection from the gavment of the importing country. Both
situations are unlikely, and especially the latRggardless, predatory dumping is nonetheless
considered as the underlying assumption justiffiregneed for antidumping measurés

Historical background on antidumping

Interestingly, the first antidumping legislationsaeted by WTO Members (Canada in
1904 and the United States in 1916) required edielei a predatory intentidff. As use of
such statutes was limited due to their predati@amddrd, they were quickly replaced (or
supplemented) with looser provisions targetingepdiscrimination®®. To a certain extent, the
rationale of these acts is more in line with thal moncern of import-competing industries,
which is underselling by foreign firms that benefftcomparative advantage such as lower
labor cost¥!. Nonetheless, protection against predatory dump#mains the invoked
rationale for antidumping laws.

Until the late 1970's, antidumping was rarely uséee United States had pushed for the
inclusion of antidumping in GATT, but until 1980 lgrsix Members had imposed ADs (US,
EC, Australia, Canada, New Zealand and, most sugmifly, South Africa). Between 1950
and the mid-1970's, less than 5% of investigati@ssilted in the imposition of duti€§
Following the Tokyo Round, GATT rules on antidungpiwere relaxed. The definition of

7% Hoogmartens (2004) at 134; Hoekman & Kostecki @Ga 438.

" Hoekman & Kostecki (2009) at 438.

178 Bloningen & Prusa (2001) at 2; Lantz (1995) at.998

19 antz (1995) at 999.

180 ysITC (2008) at IV-3

181 Hoekman & Kostecki (2009) at 439.

182 Bloningen & Prusa (2001) at See alsp e.g., USITC (2010) table 10: the United Stateststl 223
investigations in the period 1955-1979 and impahaies in 103 cases.
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'less than fair value' was revised to include sabetow costs in addition to price
discrimination, whilst the required causal link Wween dumping and the material injury
caused to domestic industries was weakEtiedt the same time, tariff liberalization meant
that other forms of protection were sought by inmmmpeting industrié&”. As a resuilt,
antidumping actions picked up in the early 1988'She EU and the US together accounted
for more than 400 ADs imposed from 1980 to 198@ilevthe overall number of ADs filed in
the 1980's totaled 1600 — more than twice the wftéhe previous decatf® Starting in the
late 1980's, developing countries have increasitgiged to use antidumping measures, in
particular against other developing econoffie€xcept for a dip in the years 2004-2007, the
use of ADs has been steadily on the rise sincedhelusion of the Tokyo Rouf#.

Antidumping in WTO

Dumping is the result of individual firms' behaviés such, it falls in principle outside
the scope of WTO law, which is concerned with Stabavior. Dumping is therefore not
prohibited under GATT/WTO rules. However, followindpe theoretical approach that
dumping may deny benefits from liberalization, WTiGles permit Members to enact
measures designed to counteract this effect andategheir use.

The basic provision dealing with antidumping is GAVI, which provides for a
definition of dumping as the sale of products iother country at 'less than its normal value'
(GATT VI:1) and, provided such practice 'causethoeatens to cause material injury’, allows
Members to levy duties to 'offset or prevent durgpi(GATT VI:2). Importantly, such
antidumping duties may not exceed the margin byckvithe product was dumped i.e. the
difference between the normal value and the expare. Following the Uruguay Round, this
provision was complemented by téTO Agreement on Implementation of Article VI @f th
GATT 1994(commonly referred to as the Antidumping Agreemé&ibA') which provides
for more detailed regulation of the use of antidimgpPetitions for the imposition of ADs are
filed by the domestic industry (ADA 5). Essentialthe ADA then provides for a three-
pronged approach which an administration needslkoa in order to impose ADs.

Firstly, the importing Member needs to determirat there is dumping (ADA 2). This
is done by comparing the 'normal value', i.e. theepin the home market of the exporter,
with the export price, i.e. the price at which teod is sold in the importing country. When
the product is not sold in the home market of thigoeter (e.g. the product is exclusively sold

183 Bloningen & Prusa (2001) at 5.

184 On this rationaleseeHoogmartens (2004) at 135; Bloningen & Prusa (2G01).

185 SeeHoekman & Kostecki (2009) fig. 9.1 at 416; Blonémg& Prusa (2001) at 6.

186 Hoekman & Kostecki (2009) at 417; Bloningen & Rri8001) at 6.

187 WTO, Anti Dumping Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011);
See alspMesserlin (2002) at 4; Hoekman & Kostecki (2080%17; Bloningen & Prusa (2001) at 6.

18 Hoekman & Kostecki (2009) fig. 9.1 at 416.
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abroad), normal value may be determined by usiagtice charged for the same product on
a third market. When this option is unavailablefdhis price is 'not representative’, normal
value can also be constructed by factoring the #&ps costs of production and adding a
‘reasonable amount' for additional costs and fofigst When, on the other hand, there is no
export price or that it is unreliable (e.qg. if tingporter and the exporter are in agreement), the
value for determination may be construed usinditseresale to an independent buyer or 'on
such reasonable basis as the authorities may dagrin any case, ADA 2.4 provides an
overarching obligation of fair comparison betweemnmal value and export price e.g. at the
same level of trade (generally ex-factory), andrigknto account differences in taxation or
internal regulation of sales.

Secondly, the importing country needs to deterntiva there is a material injury, or
threat thereof, to a domestic industry. The franrévset by ADA 3 requires Members to base
their determinations on 'positive evidence' andesxamining objectively the volume of
dumped imports, its effect on domestic prices amtsequent impact on domestic producers.
The increase in volume of dumped imports can bativel or absolute, but needs to be
'significant’ (although this term is not defined ARA). Indicators of the effect of dumping
on domestic prices can include significant pricelansutting or depression, or prevention of
increases. The impact on the domestic industryoishé assessed against ‘all relevant’
economic indicators, some of which are listed byAAB4 such as decline in sales, profits,
market share, productivity, employment, wages amghortantly, magnitude of dumping.
Finally, causality needs to be asserted betweerpohgrand injury using all these factors, and
in particular, dumping needs to be clearly distisjad from other causes such as contraction
in demand, changes in consumption patterns, teogiwal development or competition
between foreign and domestic producers (ADA 3.7).

Thirdly, the Member needs to set the amount ofititg. ADA 9.1 reiterates the general
ceiling set by GATT VI:2 at the full margin of dumg. While ADA advocates the use of
lesser duties limited to the amount necessaryrtmye the injury, it does so in a non-binding
manner. On the contrary, ADA 11 explicitly providésit duties shall only remain in force as
long as and to the extent necessary to countetagpithg causing injury, and provides for a
limit of five years. Members may however continbeit measure provided that a review of
the measure demonstrates that the removal of theisllikely to lead to injury. ADs may
thus remain in force indefinitely, provided thateaview is conducted at least once every five
years.

The rules of ADA are technical and complex, andwar®rtunately very vulnerable to
interpretation. With many variables left to be defi but little methodological constraints,
these rules are ill-designed to prevent the peiwersf antidumping statutes into all-out
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protectionism®. The next subsection looks briefly at the diversitthe modern antidumping
landscape.

A matter for domestic authorities

National authorities operate within the wide franoekvset by GATT VI and ADA.
WTO Members are free to choose whether to impleraafitlumping measures, and, within
the limits mentioned above, how to do so. As alteaatidumping legislations in the some
forty-six countries that have made use of the fhagyi are quite diverse. The following
points may nonetheless be addressed in a compapEgpective’.

Antidumping investigations are generally delegate@dministrative entities. The two
determinations — dumping and injury — are sometisrgsusted to different authorities. This
is the case in the US, where the Department of Cenoen('USDOC") investigates dumping
and the International Trade Commission (‘'USITC"edwines injury of the domestic
industry’®’. Other jurisdictions such as the EU or Australifrest a single authority to make
both determinations. Whereas these choices arseatewd create an impression of isolation
from the political process, the extent to whichytlaehieve this goal is uncertain at best, as
antidumping appears to remain an intrinsically timied are&

Transparency varies considerably across jurisdistiddethodologies, in particular, are
rarely disclosed by so-called 'new users' of amtiplng, i.e. developing economies. However,
lack of transparency is not only a developing courgsue. Thus, e.g., business data which is
collected to calculate margins is not made avaeldbl investigated firms under EU rules,
although they receive a 'summary’ of findings. Urldé and Canadian laws the parties' legal
counsels have access to such data. Some WTO Mewmpensthe possibility to refrain from
imposing duties provided that exporters enter ingoundertakings. This practice, explicitly
allowed under ADA 8, is similar to VERS and yields the same damaging results in terms of
transparency. While EU legislation explicitly prdes for this possibility, BEKMAN &
KosTECKI point out that in practice such undertakings ds® @ommon in the US at the
industry-to-industry levé?®. The extent of imposed ADs also differs: the USl &anada
typically levy ADs equivalent to the full dumpingamgin, whereas the EU applies a statutory

189 See Hoogmartens (2004) at 133; Hoekman & KosteckD@(at 439.

1% The following draws on Bloningen & Prusa (2001Y at

1911 antz (1995) at 1001.

192 Seethe discussion in the next sectisee alspBloningen & Prusa (2001) at 19, emphasizing @nithpact

of political pressure on injury determinationstad tJSITC. An interesting side note concerns the Although
policymaking in the field of external trade is tbrclusive prerogative of the Commission, the qoestf its
impartiality and independence when it administemidamping proceedings does not seem to attracthmuc
interest amongst the literature.

193 Discussed above at p. 23.

1% Hoekman & Kostecki (2009) at 443.
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'lesser duty rulé®®. The idea of lesser duty is best captured by aemical example: Assume
that a final determination of dumping under ADA &shbeen made against certain products
that resulted in a dumping margin of 80%. Assuna the price for these exports is equal to
100€, whereas the price for domestic like prodigtsqual to 140€. Whereas ADA permits
the imposition of an AD of up to 80€, the importiMember could remove the injury by
levying a duty of only 40€.

Finally, although the overall welfare impact of ABsrarely taken into consideration,
the EU antidumping regulation mandates the Comuonsta refrain from imposing a specific
measure if it can clearly conclude that the measwreld negatively affect the ‘Community
interest' in a disproportionate manti&r Admittedly, this exception is very narrow.
Nonetheless, it is a step in the direction of ecoicaationality.

A summary: the issue with antidumping

The subsections above draw a worrying picture éfdamping. Classic arguments in
favor of this instrument fall short of economic atherwise moral support. The theory of
protection against predatory practice lacks créitibiLikewise, the idea that antidumping
could be used to pressure exporting governmemsairthange of policy (e.g. more stringent
competition rules) relies too much on very indireffects, at best’. The strongest argument
for antidumping is maybe that governments requisatety-valve' to buffer the political costs
of liberalizatiort®® — even so, a cost-benefit analysis of the damagfifegt that antidumping
imposes on overall welfare probably negates angfitethat can be derived therédt Quite
to the contrary, an overwhelming majority of the@mamic literature is adamant in defining
current antidumping as a noxious endeavor. As Nishekate Joseph E. Stiglposits, there
IS no connection between national welfare and antng, "[i]t is simply a modern form of
protectiort?*.

A major concern lies with the latitudes conferrgaiire ADA as regards methodologies,
where values can easily be construed so as tihdiltletermination of dumping upwards e.g.
by including higher profits or costs in normal valor by comparing a weighted average
normal value with individual export transactionsaving out these which are made above
normal valué®’. Similarly, the injury test may easily be corruptey protection-seeking firms
— e.g. through overpricing or laying off more enyaes than necessary. The degree of

195 Article 9.4 ofCouncil Regulation (EC) No. 1225/2009 of 30 Noven@®9 on protection against dumped
imports from countries not members of the Europ@ammunity OJ (2009) L 343, p. 51.

19 Article 21 of Regulation (EC) No. 1225/2009.

19 Hoekman & Kostecki (2009) at 440.

19 Hoogmartens (2004) at 135; Hoekman & Kostecki G 440.

19 This is even more so once the very likely tit-fat-retaliation by affected exporting countriegd&en into
account.

29 Quoted by Bloningen & Prusa (2001) at 3.

21 Hoekman & Kostecki (2009) at 442, 446.
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discretion generally granted to antidumping autiesiin making their determinations (either
by domestic law or by practice) certainly makestaratworse, both in terms of transparency
as well as in terms of results. The figure accaydim which the average dumping margin
found in US affirmative determinations in the 1$98mounted to 60% seems to support the
idea that tinkering with methodologies is freqi&ntSuch argument needs further to be put
into perspective with the influence of politics dnBibies on antidumping. Evidence points at
the remarkable success rates of ADs investigatongroducts which are directly competing
with influential industries — while more than 50% all investigations target steel or
chemicals products, studies show that US steekcase30% more likely than all others to
result in the imposition of AGE

Against the potential for ‘administered protectsoni which arises from the loose
methodological provisions, the legal standard ofien@ provided by ADA 17.6 prohibits
overturning the authorities determination so losghe evaluation of facts was unbiased and
objectivé®. Furthermore, where multiple interpretations arfsem the text of ADA,
measures which rely on one of the permissible pnétations are deemed to be in conformity
with the Agreement. As the bias lies within vagukes that permit dodgy methodologies to
be applied, ADA 17.6le factoimmunizes most ADs from judicial revié®.

In sum:

"Antidumping constitutes straightforward protectiem packaged to make it look
like something different. By calling dumping unfathe presumption is that
[antidumping] is fair and thus a good thing. This is good marigt but bad
economics. From an economic perspective, theretlsimy wrong with most types of
dumping. Antidumping is not about fair play. Itsafcs to tilt the rules of the game
in favor of import competing industrie$®

2.1.2 SUBSIDIES AND COUNTERVAILING DUTIES

Basic concepts

Economically, a subsidy may be defined as a payigiat government which creates a
wedge between the price consumers pay and theioostsed by producers, so that the price
lies below marginal cost¥. This payment may be direct or indirect, and mlap aonsist of

292 Bloningen & Prusa (2001) at 23.

23 Hoekman & Kostecki (2009) at 432 and Bloningen &ga (2001) at 20.

294 0On this topicseeLennard (2003) at 398.

295 Hoekman & Kostecki (2009) at 447, 431, note tihég butcome was a key objective for the US indestri
lobbies in the Uruguay Round negotiations. This imity is important, whereas WTO Members imposingsAD
fare extremely poorly in dispute settlement.

298 Hoekman & Kostecki (2009) at 439.

297 ardy (1995) at 1009, quoting the MIT DictionarfyModern Economics (1986).
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e.g. tax rebates, loans, loan guarantees or egaiticipation. It may target region-, sector- or
size-specific industries, or be generally available

Governments subsidize for a variety of purposesthAtoutset, it should be noted that
subsidization can sometimes be beneficial in welflarms when it succeeds in aligning
marginal private and social costs and benefite—when it remediates externaliti®s But
subsidies are more commonly apprehended from atidegangle due to their potential for
market distortion and inefficient resource allogatileading ultimately to lower overall
welfare. In international trade, the adverse effedtsubsidies are basically held to arise when
otherwise competitive products are displaced bysisiied goods, whether the displacement
occurs at home, on a third market or on the domesarket of the subsidizing courfty,

As private undertakings will mostly be unable tomgete with State resources,
measures aimed at offsetting or discouraging sidaidn are sometimes said to have a
stronger economic rationale than Ats Nonetheless, the case for imposing CVDs is atill
hard one to make as, in the short run at leass, dpieration is welfare-reducing. Whilst
import-competing industries may benefit from a C\iDraises prices for the consumers and
results inevitably in a lower welf&e.

Background on CVDs

The idea of imposing extraordinary duties to cowva® the adverse effects of
subsidization on domestic producers was first exthot an 1890 US Congress Act designed
to protect sugar producers from subsidized impafrsugar from Russf&. Seven years later,
a new statute permitted the use of CVDs againsttgog of subsidized imports. Elements
from the 1897 Act survived successive revisions legéslation changes until the conclusion
of the Uruguay Round, and have notably influencgdrhational rule-making in this aféa
GATT VI, the basic rule providing for CVDs in theAGT/WTO system, was added in 1947
as a 'grandfather' clause for the US CVD laws.rgt fproper codification in the Tokyo Round
was underpinned by the will of target countriebémefit from an injury test (i.e. conditioning
the imposition of CVDs to the showing of an injusf the domestic industry), which the
United States conceded to in return for tightecigigmes on the use of subsidies. Although
the US has remained the predominant user of CV@sgrocountries such as Canada,
Australia or the EC have progressively made ughisfinstrument.

Historically, two rationales have been invoked dmsis for using CVDs. According to
the first approach — the so-calleéutralization theory- CVDs purport to place domestic

298 Hoekman & Kostecki (2009) at 216.

299 Qin (2004) at 865.

#05ee e.g., Lee-Makiyama (2011) at 1; Hoekman & Kost¢2R09) at 455.
1 Hoekman & Kostecki (2009) at 457.

#1235eeUSITC (2008) at 1V-5; Lardy (1995) at 1018.

3 Hoekman & Kostecki (2009) at 458.
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firms in the situation they would be in 'but fdnettargeted subsidy. Under this theory, the
CVD is limited to the extent necessary to neuteattze disadvantage supposedly arising from
the subsidy. The issue with this approach is th#ficdlties in the determination and
estimation of the advantage almost guarantee HeaiClvD will be set at an inappropriate
leveF**. The second approach, known as teerrence theoryposits that CVDs will
discourage governments from granting subsidiesyigadiately denying the benefits arising
thereof. Although the appropriateness of this theloas sometimes been questioned, in
particular because it doesn't take into accounemially positive effects of subsidfs it
boasts more economic credentials than the neudtializ theory. Indeed, provided that the
country imposing CVDs is large enough to influenice terms of trade of the subsidizing
State, such a threat may lead the latter to refraim engaging into subsidization policies.
However, this will only be the case when the po&rdosts arising out of the CVD would
exceed the benefits from the pofity LANTZ notes that while the neutralization theory is
often used to describe the purpose of US CVD lawg rather the deterrence theory which
dominates the enforcement proéé§sThe same could be argued of the WTO regtfhe

Anti-subsidization in the WTO

The original GATT provisions on CVDs contained iA G VI were complemented in
1995 by thewTO Agreement on Subsidies and Countervailing MeaglsCM'). SCM 1.1
defines a subsidy as a financial contribution bgoawernment conferring a benefit to its
recipient. According to the WTO Appellate Body, thenefit conferred by a subsidy exists
when the financial contribution provided by the gowment is provided on terms more
favorable than those available to the recipienttlm market'®. Eluding the hardship of
dealing with subsidies conferred to large swatheeoipienté®®, SCM 1.2 and 2 provide that
only 'specific' subsidies — i.e. that benefit acsipe firm, industry, sector or region — are
subject to counteraction by WTO Members. Theseididssare in turn further defined in two
groups: prohibited and actionable subsidies. SQioBibits two kind of subsidies held to be
highly trade-distortive, namely those conditional éxport performance or local content

4 Hoekman & Kostecki (2009) at 457.

215 ardy (1995) at 1013.

1% Hoekman & Kostecki (2009) at 457.

27| antz (1995) at 1015.

218 See notably, fn 36 to SCM 10 which defines a CVD asspecial duty levied for the purpose of offsetting
subsidy...]" and SCM 19 which sets a ceiling on the CVDQilte extent of the subsidy.

29WTO Appellate Body Repor€anada — Measures Affecting the Export of Civilldrcraft, WT/DS70/AB/R,
adopted 20 August 1999, § 157.

220 Qin (2004) at 893 rightfully recalls that econosi@an only explain partially why non-specific suliss are
held to be non-actionable. Indeed, whereas broadettie pool of recipients will tend to minimize dea
distorting effects, it may not be sufficient to ctude these are nonexistent. On another hand,irceébtaad
programs certainly need to be taken off the listcofintervailable measures for political and adnviais/e
purposes.
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requirements. All other specific subsidies are ¢orbégarded as subject to countermeasures
when they cause 'adverse effects' to another WT@ihde (SCM 552~

Such countermeasures can take two distinct formms,tracks'. Under the first,
multilateral track, Members can seek a ruling franWTO dispute settlement Panel and,
ultimately, the Appellate Body, declaring the sdlysio be in breach of the SCM provisions.
Importantly, when the measure in question fallseurtie category of prohibited subsidies,
SCM 4.7 provides for its immediate withdrawal — anconventionally strong provision
within the realm of international dispute settlenen

Under the second, unilateral track, Members carogapCVDs pursuant to SCM Ed
seq. Roughly speaking, the WTO framework on CVD proceduis similar to the AD
framework detailed above. Investigations are itedawhen the national authorities are
petitioned by the domestic industry (as definedanr®CM 16 and 11.4). In turn, the authority
is to determine that there is a subsidy, an ingurthreat thereof on the domestic industry and
a causal link between these two elements. Prowitdthese criteria are fulfilled, CVDs can
be imposed to the full amount of the subsidy, algio SCM 19.2 advocates a 'lesser-duty
rule’. CVDs can remain in force for five years andy be extended subject to a review.
Finally, SCM also provides for the possibility aftering undertakings (SCM 18).

Developing countries benefit of special and difféia treatment under SCM 27. This
provision grants transitional periods for elimimgtiprohibited subsidies, and also raides
minimis thresholds for the use of CVDs against developiogntries: the subsidy needs to
represent more than 2% of the unit value and thsidizing country's share of the import
market needs to be above 4% (SCM 27.10).

Contemporary use of CVDs

CVDs have often been defined as a typically Americemedy. For a long time, the
United States were indeed the quasi-exclusive uskithat instrument, and used it very
moderately. The use of CVDs picked up in the [880ls. In the period spanning 1985 to
2010, the total number of CVD investigations andasuees lies close to 600, respectively
300°%% Since 1995, 16 WTO Members have imposed 158 mesistihe United States leads
the pack with 70 measures (or 44.3% of all CVDs)loved by the European Union (28

221 This article purposefully ignores the category'mdn-actionable' subsidies which were immunizednfro
countermeasures under SCM 8 i.e. research andageweht, environmental or regional development slibsi
This article, of transitional nature, has expirecdD00 following SCM 31 and its validity was notenxded. At
the time of writing, the state of play of the DdRaund negotiations does not permit to speculattherfuture
relevance of a non-actionable exemption for thesether) subsidies.

222 seeHoekman & Kostecki (2009) table 9.1 at 418, whisé author combines with WTO statistics for years
2008-2010.
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measures or 17.7%) and Canada (16 measures or J@1iBér users include Mexico, Peru,
South Africa, Argentina, New Zealand and Austrafia

The use of CVDs had peaked in the early 1990's¢éciined following the inception of
WTO. As has been showed above, although there eaoime economic rationale justifying
the use of CVDs in very specific situatiéffs using this instrument makes little sense in most
cases — and in any case for relatively small ecae®nThis in turn may help to explain why
there has been few users and a limited amount akuanes. However, following the outbreak
of the economic crisis of 2008, CVDs have now mdron the front stage. In the three fiscal
years 2008-2010 alone, the total number of CVDsosed by WTO Members reached 39,
out of which 23 were US measures, and nine morétwo other main CVD users, the EU
and Canad&”.

Many reasons may explain this surge in the recearsy One factor may be, quite
simply, that governments resort to more subsidipain troubled times. In spite of it being a
pleasantly simple explanation, it still lacks ctalily, as political economists have long
recognized using CVDs may be a very dangerous ierm the face of potential
retaliatiorf?®. Another reason may perhaps explain the renewtstest for CVDs more
accurately. Until 2007, the PRC had betnfactoimmunized from CVDs by virtue of an
established USDOC practice on non-market econorfi@sall its clout in the CVD realm,
the 'American Way' here also seems to have infe@nather countries which had also
adopted similar practic. However, a USDOC decision in 2007 ended the j&cis
regards China, opening the floodgates to a waueewf petitions for CVDs against imports
from the Middle Kingdom. And in the same way otlaisdictions followed the US in its
restraint, they appear to have followed suit iremsifying anti-subsidy investigations and
measures. Between 2006 and 2010, more than hafl &€VD investigations worldwide
targeted China. In 2008-2010, the PRC was impos#d @vDs 26 times, two-third of the
total amount of CVDs imposed by the WTO Member&iip

223\ TO, Countervailing Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011).

224 See e.g. Lee-Makiyama (2011) at 8, defining the sitres in which use of CVDs make sense as when i) a
substantial share of the subsidized exports isirdebtfor the country imposing a CVD and ii) showitige
targeted subsidies are WTO inconsistent is harchaadentail strong legal challenge.

223\ TO, Countervailing Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011).

26 s previously mentioned, every government subsilio a certain extent. This has frequently letitfor-

tat trade conflictsSeeHoekman & Kostecki (2009) at 227 and 45&e alspLee-Makiyama (2011), builds a
crystal-clear case against the use of CVDs in thedBina relationship by pointing out at the risksetaliation.

221 Qin (2004) at 905.

3\ TO, Countervailing Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011).
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2.2 TRADE REMEDIES IN CHINA'S WTQ: SPECIAL RULES, AND THEIR CONSEQUENCES

The Protocol of Accession modifies importantly thprocedure leading to a
determination of dumping or subsidization of Chaesports. Two provisions mark a strong
departure from the WTO system. PA 15 concerns thwalled non-market economy
methodologies for measuring dumping margins andidylbenefits in China, and PA 10.2
provides for a particular 'specificity’ test of PR@bsidies. The following subsections address
first antidumping (2.2.1) and anti-subsidizatiosues (2.2.2) as well as their impact on
Chinese trade, before examining the PRC's resgortbe system (2.2.3).

2.2.1 ANTIDUMPING ISSUES

NMEs in GATT

Although the GATT/WTO system does not prescribe pasticular economic system
for its Members, GATT has historically been defireda system built by market economies
for market economié®’. Nonetheless, the Membership has been regulanfyated with the
issue of dealing with non-market economi@sState-controlled or centrally-planned non-
market economies are generally economies in wlatttpfoduction, distribution and external
trade are controlled by the government instead ¢f dupply and demand in the
marketplac&®!, and where most if not all enterprises are Stateen. The fundamental
implication for the GATT/WTO system is that thelgis that are non-discrimination and
reciprocity can not be implemented as such by tlesmtrie$®’ prompting the need for
various adaptations to enable their particip&tion

There is no mention, let alone a definition, of twacept of NME in WTO. The only
provision dealing with NMEs resulted from the GATé&view session of 1954-55, where
Czechoslovakia tabled a proposal to amend GATT (W):1The issue raised was that the
methodologies for calculating normal value werepprapriate when dealing with a State
monopoly on trade, as market benchmarks are iretisth as regards pricing and co¥ts

229 3in (2003) at 504; Polouektov (2002) at 7.

230 A number of State-controlled economies were membefr GATT, such as Czechoslovakia, Cuba,
Yugoslavia, Hungary, Poland and RomadlaeHoogmartens (2004) at 1, 13; Polouetkov (2002) at 7

%1 Qin (2004) at 870.

232 Hoogmartens (2004) at 14.

233 Halverson (2004) at 339.

234 polouektov (2002) at 8.
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The membership refused to amend GATT, but addenhtanpretative note which reads as
follows:

"2. It is recognized that, in the case of impdrtsm a country which has a
complete or substantially complete monopoly oftriégsle and where all domestic
prices are fixed by the State, special difficultiegy exist in determining price
comparability for the purposes dIGATT VI:1], and in such cases importing
contracting parties may find it necessary to taki iaccount the possibility that a
strict comparison with domestic prices in such artoy may not always be
appropriate.”
Admittedly, this interpretative note contains vevggue language. According to some
commentators, this could be due to the absenceDoadtivity against NMEs at the tirfié
However, in the 1960's trade between Western rataod eastern European States of the
COMECON picked up and, as cheap eastern importe Wl@wving in the United States, the
American industries' demands for protection wemnming™®. In that contextthe possibility
that a strict comparison may not be appropriat@s sufficient language for GATT Members
to develop a peculiar methodology for NME antidungpcalculations.

An important side note should be made here: thencthat 'pure’ NMEs are serial
dumpers should not necessarily be considered asgluutprotectionism from the AD-
imposing countries' side. Indeed, several reasocis 8 nonconvertible currency, balance-of-
payment difficulties or import-substitution prograres may have given these countries a
primary incentive to dump expoff4 Nonetheless, the potential for discrimination a@ms
strong within the methods used to determine noxrakale.

NME methodologies for antidumping

The wording of the interpretative noted GATT VI, § 2 does not prescribe any
appropriate methodology for dealing with determoratof normal value in NMEs. In 1960,
the United States launched the first-recorded Aizstigation against a NME in tligcycles
from Czechoslovakiaasé®. In that investigation, the US Department of Treasury (in
charge of dumping margin determinations until 19@@ed for the first time the issue of how
to calculate normal value in a NME, where pricakttareflect market forces. It developed a
practice for calculating normal value by using theces of the targeted product in an
appropriate 'surrogate' country, i.e. a market eospnat a comparable level of economic
developmerft®. This practice was codified in the Trade Act 0728*.

235 polouektov (2002) at 8.

238 Horlick & Shuman (1985) at 14-2.

237 SeeHoogmaartens (2004) at 144; Polouektov (2002) kiotick & Shuman (1985) at 14-7.
23825 Fed. Reg. 5657 (Dep't Treas. 1960)

29 Horlick & Shuman (1985) at 14-8; Lantz (1995) a03.

240 Horlick & Shuman (1985) at 14-3.
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It wasn't long however until problems started tesearfrom the surrogate country
method. A first logical issue is that the critetéken into consideration by US authorities to
select the surrogate — namely GNP per capita amatdth economic structure' — may simply
be irrelevant in assessing the real prices of mtluf the rationale for dismissing NME
prices is that they do not reflect market forcagntthe same logic should apply at aggregate
level when looking at GNP per cagita Moreover, using prices from a third country igesr
any comparative advantage which the NME may hawk iharespect of that particular
product: even in a State-controlled economy, theegument will often privilege and develop
industries which inherently benefit from a certainch advantag®. Another issue is
procedural. While targeted industries have an iticerto provide an investigating authority
with all relevant data in an effort to dismiss olai of dumping, this is not the case of
industries in a surrogate country. Not only is ¢heo benefit for the producers in the
surrogate country to make this information avagalil may as well turn against them as it
could provide evidence and trigger a antidumpinggtigation on imports from the surrogate
country?*®

These issues became salient in a 1975 dumpingtigagsn onElectric Golf Cars
From Poland®** where the US authority was unable to find an appate surrogate. The US
Department of Treasury decided instead to consthechormal value by using the prices of
inputs from a surrogate country. However, wherdas so-called ‘factors of production’
approach did have the benefit of providing the arth with figures necessary for its
determination, this methodology is just as flawsdhe pure surrogate country method and its
results are as uncertain.

The main criticism of using surrogates is thatiélds significantly higher dumping
margins than under regular methods, as costs gteethin a country deprived of similar
comparative advantatfé This effect is worsened by the open-ended caitsett for selecting
the surrogate, which provide all necessary latgufl® the process to be captured by
protectionist interests, i.e. selecting as sur@gaicountry with a heavily inefficient target
sector so as to inflate the normal value and, hetheedumping margin. Despite the critics,
and in the absence of any better meffibdthe ‘factors of production’ approach was
recognized in US legislation and, following the deaAct of 1988, became the statutory
‘preferred’ method to deal with NME dumping margaiculation*’. In the EU, the basic

41 Horlick & Shuman (1985) at 14-9.

242 |antz (1995) at 1007; Rushford, GAmerica Dumps on Free Tradel6.12.2005, available at
http://www.rushfordreport.com (last visited 28.1M2).See alspHorlick & Shuman (1985) at 14-9.

23 Horlick & Shuman (1985) at 14-10.

24440 Fed. Reg. 25497 (Dep't Treas. 1975).

245 | antz (1995) at 1006, 1008.

248 Horlick & Shuman (1985) at 14-8 call the calcuatiof normal value in NMEs a 'nearly impossibleigem.
47 antz (1995) at 1006.
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antidumping regulation deems both surrogate-basettiodologies acceptabfé As regards
the surrogate selection, the EU basic regulationplsi provides that a market economy
should be selected ‘in a not unreasonable manmigngut any further guidance as to the
criteria to be used. In EU antidumping proceeditigs,EU itself can be chosen as a surrogate
country*®.

The NME issue in a contemporary perspective

The vague interpretative notel GATT VI, 82 remains the only provision dealing hwit
non-market economies in the WTO system. In spitdhefantidumping reforms which led to
ADA, the real issue of how to determine normal eain NMEs was left unaddressed, with
ADA 2.7 expressly recalling the validity of the énpretative noteAd GATT VI, §2 ?*°.
Therefore, determination of NME status, along whle methodology to be used, remains
within the WTO Members' scope of regulatory disorét™. The core issue with this outcome
Is, as many authors point out, that 'pure’ NME®werseen by the interpretative note have
almost disappeared nowadays. With the exceptiomaybe Cuba and North Korea, most
former centrally-planned economies are now in it@msto market-based kind of systefifs
However, attempts to address economies in transgtich as the 'market-oriented industry'
approach developed by USDOC or 'market-economytneyat’ under EU regulations,
whereby individual producers could avoid surrogatethodologies by demonstrating that
they operate under market-economy conditions widmrNME, have proved too restrictive to
yield truly encouraging resuft§. In the absence of a more specific definition & used,
economies in transition are often qualified as NMR&#ich entails the application of
differential treatment as legitimized by the intefative note, although these countries do not
fit within the latter's definition.

In the United States, the determination of NMEugads made by USDOC and can be
made With respect to any foreign country at any tim&his finding is not judicially
reviewablé>*. The US antidumping law provides for six guidingtezia in making the

248 SeeArt. 2(7) of Reg. 1225/200%ee alsdetlof & Fridh (2006) at 11, finding that, althdutheoretically the
EU Regulation also permits

29 This is explicitly recognized by Art. 2(7) of Re@C) No. 1225/20009.

250 polouetkov (2002) at 14.

251 According to Polouektov (2002), table 1 at 16, ynahthe WTO Members which have enacted Antidumping
legislation include some specific NME provisiong;luding most of the heavy users of ADs such as)Bethe
EC, India or Korea.

*2geee.g., Qin (2004) at 871; Detlof & Fridh (2006)7atPolouektov (2002) at 14; Lantz (1995) at 1008.

253 Lantz (1995) at 1036, 1041, 1044, 1047 shows thains of operating in a 'market-oriented indusémg
almost inherently bound to fail, in particular d®y imply proving a negative, namely that no goweznt
control exists. Detlof & Fridh (2006) at 24, Table find that out of 200 applications for 'marketbromy
treatment' between 2001 and 2005, only 38% wereesstul. The success rate for Chinese manufactu@ss
even lower, at 35% , whilst the authors note tigiiicant cases took place at the time of writimbgich would
force these figures downwards.

%19 U.S.C. §1677(18)(C).
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determination as regards market orientation ofvargcountry: i) the extent to which currency
is convertible, ii) the extent to which wages aetedmined by free bargaining between labor
and management, iii) the extent to which foreigediinvestment is permitted, iv) the extent
of government ownership or control of the meanprofluction, v) the extent of government
control over the allocation of resources, the peand output decisions of enterprises and vi)
such other factors as USDOC considers approptiate

In the EU, countries qualified as NMEs are listgdRegulation (EC) No. 1225/2009.
The EU legislation does not express any rationadéhe inclusion of a given country in the
list of NMEs. It does not either provide for forngdaduation into market-economy stats
However, under EU practice, the following criteiave been established as the basis of
bilateral discussions between the European Comomsand NMEs on country-wide market
economy statds”: i) a low degree of government influence over @lecation of resources
and decisions of enterprises, ii) an absence de-&tduced distortions in the operation of
enterprises linked to privatization and the useaf-market trading or compensation system,
iii) an effective and transparent company law eimguadequate corporate governance (e.g.
accounting by international standards), iv) effextiand transparent property rights and
bankruptcy law, and v) the existence of a genuimantial sector independent from the State
and adequately supervised

These criteria are a far cry from the interpre@atmoteAd GATT VI, 82, and extend its
scope in an impermissible manner. Instead of aonadefinition of non-market economy,
both sets of conditions have very broad macroecamonplications and require an extensive
commitment to the fundamentals of western capitalihat such a practice is applied
without challenge stands in contrast to the Orgain's supposedly neutral standpoint on
economic systems.

The position of China upon accession

China has long been considered a NME for trade dgrperposes, a status that it has
repeatedly denied or sought to have repéaled specific feature of the PRC's Protocol of
Accession which sets it apart in the WTO systenthss market economy obligations it
prescribe®’. China has thus notably committed to let marketds determine nearly all
prices on its domestic market, with very limitedcemtions for price control or guidance

%519 U.S.C. §1677(18)(B).

26 Detlof & Fridh (2006) at 19.

%7 These rely on the criteria which condition 'mar&ebnomy treatment' for individual producers under
Reg. (EC) No. 1225/200%eeDetlof & Fridh (2006) at 13.

#8EC (2010b) at 17.

9 g5eee.g., Lantz (1995) at 1038, 108ke alsdQin (2004) fn 179 at 905.

%50 Qin (2003) at 512.
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pricing (PA 9% but also to refrain from influencing any Statermal or State-invested
enterprise (WPR 846). AsiPnoted:

“[...] thanks to the Protocol, whether China develops ammintains a market

economy is no longer a mere matter of domestiacyolnstead, it has become a
matter of China's international treaty obligatiorishe Protocol provisions on market
economy represent a constitutional commitment ofn&ho a market-based

economic system. The implication of these obligatare profound for Chin%®

As regards antidumping, however, such extensivenaoments seem not to have curbed
China’s trading partners' inclination to use NMEhmoedologies against the Middle Kingdom.
Worst even, the Protocol of Accession contains ffilwing section, which is literally
transposed from the 1999 US-China bilateral agreéfie

"15. Price Comparability in Determining Subsidiesiddumping

[GATT VI], [ADA] and [SCM] shall apply in proceedings involving
imports of Chinese origin into a WTO Membeonsistent with the
following:

(@) In determining price comparability undgeATT VI] and[ADA],
the importing WTO Member shall use either Chineseep or
costs for the industry under investigationa methodology that is
not based on a strict comparison with domestic prices or costsin
China based on the following rules:

(i) If the producers under investigation can clearly show that
market economy conditions prevail in the industry
producing the like product with regard to the mauibre,
production and sale of that produdhe importing WTO
Member shall use Chinese prices or costs for the industry
under investigation in determining price comparép;l

(i) The importing WTO Member may use a methodology that
Is not based on strict comparison with domestic prices or
costsin China if the producers under investigation cannot
clearly show that market economy conditions prevail in
the industry producing the like product with regard to
manufacture, production and sale of that product.

[..]

(d) Once China has established, under the natiolaal of the
importing WTO Member that it is a market econonlye t
provisions of subparagraph (a) shall be terminapedvided that

61 Under PA 9 and WPR §50-64, China may maintainepdontrols over four categories of goods (tobacco,
edible salt, natural gas and pharmaceuticals) anddategories of services (public utilities, pbstad telecom,
entrance fees to touristic sites and educationjna&lmay further subject six categories of goods aixd
categories of services to government guidancengi€eeQin (2003) at 505.

%2 3in (2003) fn 127 at 512.

63| ennard (2003) at 393.
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the importing Member's national law contains markebnomy
criteria [...]. In any event, the provisions of subparagraph (a)(ii)

shall expire 15 years after the date of accession. In addition,
should China establish, pursuant to the nationalv |@f the
importing WTO Member, that market economy conditiprevalil
in a particular industry or sector, the non-marketonomy
provisions of subparagraph (a) shall no longer appb that
industry or sectof.

(emphasis added)

In sum, investigated Chinese producers shoulderbtinelen of demonstrating that they
operate in market-economy ‘industries or sectérthay desire to obtain non-differential
treatment in antidumping proceedings.

This situation is not a temporary one, in spiteéhef sunset clause under PA 15(d), as it
provides solely for the expiry of subparagraphiijayiamely that NME methodologies can be
automatically applied where producers have not destnated they operate within a market-
economy. However, the general rule under subpgshgi@ would remain into force beyond
December 1%, 2016, effectively voiding the sunset clause of sl effect. The only option
left is thus to obtain recognition that market-emmy conditions prevail either in individual
sectors or industries, or across the whole Chiresaomy.

China's position as a 'systemic NME' in antidumpipgceedings — an

institutional failure

As has been showed, the WTO system's failure tpgulp regulate the treatment of
economies in transition in antidumping proceediogens the possibility to subject them to
differential treatment. However, as transition emores progressively abandon State-control
and move towards more 'acceptable’ levels of Stégevention, the fault line dividing them
from full-fledged market economies appears increggiarbitrary, drawn more on political
grounds than on any economic rationale.

Some comparative studies of macroeconomic indisab@tween recognized market-
economies and NMEs seem to confirm such bias. TFasice's government expenditures in
2000 amounted to a staggering 49% of GDP, as cadpaiith China's 18%. China's
weighted average tariff rate lies at around 10%héi than OECD countries but much lower
than many developing natidii4 Government consumption to GDP ratios in 2000 sttbw
that recognized market economies such as Russi@, ¢m France boasted levels way higher
than China's, in spite of the latter's much-disedsSOE-problerf®>. LARDY finds that, as
early as 1999, 95% of the prices for imported gamushe Chinese domestic market reflected

24 Bown & McCulloch (2009), Table 6 at 36.
285 SeeDetlof & Fridh (2006) at 7.
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international price€®. According to the 2011 World Ranking for Ease dafiiyy Business,
China stands at the ¥9lace, well ahead of Russia (193Brazil (127") or India (134), all
recognized as market-economies for antidumpingg®dings by major useéfé The 2010
Enabling Trade Index places China at th® d8erall rank, again ahead of India {$4Brazil
(87" and Russia (11%?°® HooGMARTENS considers that the Chinese economic approach
can be compared to modern market economy in Fr&héenally, the recent involvement of
virtually every OECD country's government into was ‘bail-out’ schemes for ailing
industries in the aftermath of the global econounrisis has also raised questions as regards
State interference in modern market economies. 8ndings have led some critics to deny
that the concept of NME is grounded in any econamiimnale. Instead, they prefer to see it
as a legal instrument which, in fact, amounts tooa-tariff barrier permitting contingent
protection against imports from low-cost econorfies

Whether or not this position can be agreed to, |tmphole which results from the
interpretative note implies that antidumping praltegs against economies in transition are
extremely vulnerable to protectionist interestsreHggain, empirics can be found that appear
to confirm that such hijacking is, in fact, takipace. MESSERLINfinds, i.e. that in the period
1995 to 1998, pure price comparison resulted imamea dumping margins of 3% in the US
and 22% in the EU, while NME methodologies yieladkanping margins of 40% in the US,
respectively 46% in the B}, The high ratio of investigations leading to ADs Ghinese
imports worldwide in the last fifteen years mayigade that using NME methodologies easily
results in findings of dumpiri-

RusHFORDs account of the imposition of US ADs on Chinessue papers is
particularly telling. Under the ‘factors-of-prodiset approach, USDOC chose India as a
surrogate for the prices of two of the most impairiaputs in production of tissue paper, dyes
and ink. Whilst public records indicate that aversndian prices of dye ranged from US$ 5 to
6, USDOC chose to use notoriously-overpriced Mungsaes and valued dye at US$ 14.
Similarly, the ink prices taken into account weot the countrywide average of US$ 2-4, but
a soaring US$ 2% The situation in the EU is not better — where rihest-frequently used
surrogate for China are the United States of Ara&fic

26| ardy (2002) at 24

%7 3ally (2011), Table 2 at 29.

%8 gally (2011), Table 3 at 2%ee alsp Hoekman & Kostecki (2009), box 9.2. at 4%e alsdDreyer &
Erixon (2008) at 3.

29 Hoogmartens (2004) at 19.

270 Detlof & Fridh (2006) at 8 and fn 3.

2’1 Messerlin (2002) at 20.

272 geePolouetkov (2002) at 31.

273 Rushford (2005), above fn 242.

2" Detlof & Fridh (2006) at 27.
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Section 15 of the Chinese Protocol of Accessionduhe interpretative note loophole
into a systemic failure. As NME methodologies restdm Members' regulatory discretion,
the potential discrimination resulting from GATTAADA could have been corrected by the
WTO Membership by defining economies in transitiont from the interpretative note
concept of centrally-planned systems. Instead, éfgrdng to the domestic assessment of
market-economy status, the Protocol of Accessidactbely introduces an institutional
recognition of differential treatment. This outcorhas prompted criticism as regards the
emergence of a two-tiered membership within VffOeven more so since identical
provisions have hereafter been included as patteofollowing accessions of e.g. Vietnam or
Laos.

The situation of China appears further to be ineabie, as this status is made part of
its' WTO Agreement. As mentioned above, obtainmmayket-economy recognition, whether
countrywide or for individual sectors or industriés complicated by several factors. The
criteria for such recognition, provided they exisgry considerably across countfi€s
Moreover, some WTO Members do not provide for fdrigraduation, such as the EU, or
may revert such determination at any time, asesctse, at least theoretically, in the US. In
sum, non-differential treatment in antidumping @edings for Chinese producers seems
unlikely in the absence of a political consensushenissu’’. In the meantime, China's status
as an economy in transition and its export-led gnopolicies make it particularly vulnerable
to antidumping proceedingg. Since it joined WTO, an average of 6.5% of théusaof
Chinese exports to the US were subject to ADs,swiml 2008 alone, approximately US$ 60
billion worth of Chinese exports were under invgation worldwidé”®.

2.2.2 ANTI-SUBSIDIZATION ISSUES

The issue with imposing CVDs on NMEs

The regulation of countervailable subsidies unddiONules relies on market-economy
norms and assumptions, not least that a specifieftiecan be analytically isolated for the
purpose of determining whether it creates a trasedion favorable to certain actors on the
market. However, the question arises as to whetbheh an analysis can be meaningfully
applied to a centrally-planned economy in which gfs&ernment controls substantially all
actors and transactici® In other words, it is unclear that a NME can pros

27> seePolouetkov (2002) at 30; Qin (2003) at 513.

27% polouetkov (2002) at 18

'’ Seesubsection 2.2.3 below.

2’8 Hoogmartens (2004) at 133.

29 Hufbauer & Woollacott (2010) at 21; Hsieh (2009B@8, citing total exports under AD and CVD review
80 Qin (2004) at 870.
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countervailable subsidies. As both GATT VI and S@\ to offer any guidance on this
matter, the answer is left to the discretion of WW@mbers' national authorities.

This issue has been the subject of a fierce debdtee United States in the 1970's and
early 1980's, and saw two schools of thought oppibe®r conflicting conception of
subsidie§®’. One school argued that subsidization is to besassl on the basis of the
preferential treatment given to a category of poaus, regardless of the absolute level of
government intervention i.e. the 'general stat¢hefeconomif. For partisans of this theory,
subsidization is therefore a relative concept whgho be assessed against a 'business-as-
usual' benchmark. While such theory would theocadlfiqgpermit to impose CVDs on imports
from NMEs, it has been criticized as not captutegefits which are generally available to
NME producers as an inherent consequence of gowernrinfluencé®. In a WTO
perspective, though, this theory seems to be & with the requirement for a subsidy to be
deemed specific (i.e. not generally available) beefocan be countervailed.

A second school however considered that NMEs cah gmant countervailable
subsidies. This opinion relies on the premise tlaat,the entire economy is guided by
government intervention, any attempt to isolate specific benefit is pointless. Moreover,
procedural issues may be impossible to overcomtheasalculation of a subsidy needs to be
assessed against marketplace benchmarks whichnexestent as there is no difference
between public and private sectdfs

Historically, the second position denying the aggtion of CVDs to NMEs has had the
upper hand. In the United States, the theoretimalroversy was resolved in a 1985 US Court
of Appeals for the Federal Circuit decisi@eorgetown Steel Cof8°. In this case, the Court
of Appeals reversed a prior decision by the US Coftiinternational Trade and upheld a
USDOC determination that, in the absence of a megdmi marketplace, a NME government
cannot distort resource allocation through subatizf®. In turn, the US practice seems to
have influenced considerably other major trade thmesers such as the EU and Canada,
which also refrained from imposing CVDs on NME cbigs™’. A similar consensus seemed
to exist on the multilateral level, whereby 'puMMEs were considered not to grant
countervailable subsidies. This is still the cab€wba, which notifies the WTO that it does
not maintain any subsidies as per SCM 1.1 afff. 2s a result there was, until recently, few
to no instances of CVDs imposed on countries cemnsitlas NMES®.

81 Horlick & Shuman (1985) at 14-17.

82 Horlick & Shuman (1985) at 14-18.

283 | antz (1995) at 1022.

24 Horlick & Shuman (1985) at 14-18.

85 Georgetown Steel Corp. v. United States, 801 E308 (Fed. Cir. 1986).
286 | antz (1995) at 1028.

%7 Qin (2004) at 905.

88 Q3in (2004) fn 27 at 870.

89 SeeBown & McCulloch (2009) at 12; Qin (2004) at 905.
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NME treatment in CVD proceedings in a contempogaasspective

The issue with the stance that imports from NMEsnc& be countervailed is that it
results in the counterintuitive situation wherebg more subsidization programmes a country
maintains, the less likely its exports are to pged with CVDS° Adding to this absurd
situation is the invoked rationale that the abseatenarketplace benchmarks makes it
impossible to calculate the amount of the subsatytlie purpose of imposing CVDs. This
proposition does have real economic merits, busehare not any different than as regards
dumping margin calculations; however, as seen ghttneesame countries that refrain from
imposing CVDs to NMEs do not seem to have any sgdhoughts about using third
countries figures as surrogate benchmarks in amipitg proceedings®.

As QN notes, in 'pure’ NMEs — where there is no distorctoetween the private and
public sector — it may not matter much whether draginedies are imposed in the form of
ADs or CVDs, as the practices of dumping and subsidn have identical effects on export
tradé®2. However, there are not many 'pure' NMEs nowadather many former centrally-
planned economies in transition. In order to susfocdly complete their transition, these
countries need to enact substantial reforms ofiaily every facet of their economic and legal
system&™ - and to withstand the social strains and politiseessures which may arise
thereof. A key aspect of these reforms, of pardicuinportance to the Chinese case, is the
restructuring and privatization of State-owned mrises, which can involve an array of
subsidy-type measures such as soft loans or degivémess’. Hence, as soon as some
sufficient level of competition is established twit market, economies in transition would
be caught between a rock and a hard place, ah#weyno choice but to heavily subsidize but
have theoretically foregone their NME-immunity t&¥3s.

This situation can hardly be described as a ddsirpblicy outcome. Indeed, there
seems to have been a prevailing view amongst indliséd countries that market-economy
reforms should be encourag&t On the multilateral level, this view is reflectedSCM 29,
which, under the headin@ransformation into a Market Economprovided economies in
transition with a seven-year transitional periodpt@ase out prohibited subsidies and during
which these countriesmay apply programmes and measures necessary fan suc

2% | antz (1995) at 1028. This would is the case e¥ail these subsidies can be held to be 'specifils
situation is to be distinguished from the provismihnon-specific, generally available subsidies ahhare by
definition immune from counteractioB8ee alsdn 220 above.

1 Qin (2004) at 870, 903. The argument that the rdesef a corresponding provision to the interpieganote
Ad GATT VI, § 2 for determining subsidies prevente @ipplication of surrogate-type methodologies shdel
dismissed in light of the Appellate Body findingsWS — Lumber CVD FinaWTO Appellate Body Report,
United States — Final Countervailing Duty Deterntina with respect to Certain Softwood Lumber from
Canada WT/DS257/AB/R, adopted 17 February 2004, § 167.

292 Qin (2004) at 871.

293 | antz (1995) at 1032.

294 Qin (2004) at 868, 875.

29 Lantz (1995) at 1035 and fn 192, 1041; Qin (2084)07.



TZIEROPOULOS 51
Ten Years Behind NME Lines, and Beyond

transformation Under SCM 29, all subsidies notified to WTO armmune from multilateral
action during the transitional period, but remaibject to CVDs.

The impact of high(er) politics and the recognitafrthe difficult position of economies
in transition may have been important factors erpig their qualification as NMEs for the
purpose of CVD proceedings. In that manner, thistgetion' afforded to economies in
transition could be characterized as a victorydome administrations against protectionist
lobbies. Such a picture, however comforting, maynatbeless attribute too generous
intentions to national authorities. It is much mdikely that the past reticence of
industrialized nations to enforce CVDs is largelyedto the threat of tit-for-tat retaliation
based on their own levels of subsidizafi8n This position would also best explain the
incoherence between the very limited — if any at-aluse of CVDs and the extremely
intensive use of ADs against NMEs. From a logical aystemic perspective, inconsistencies
thus remain, not least since subsidization is a@nnebked (and oft-confused) ground for
justifying the imposition of ADS".

The position of China upon accession

China did not benefit from an additional transigbmperiod, either as a developing
country (SCM 27) or as an economy in transition NS29Y% It was therefore bound to
apply the WTO disciplines on subsidies to theitefstl extent from the day of its entry, and
was subject to counteractions pertaining to SEMs regards the determination of subsidies,
the Protocol of Accession provides as follows:

"15. Price Comparability in Determining Subsidieslddumping

[..]

(b) In proceedings under Parts Il, 1ll and[\Ve. CVD proceedingspf
[SCM], when addressing subsidies described [Atticle] 14,
relevant provisions ofSCM] shall apply; howeverf there are
special difficulties in that application, the importing WTO
Member may then use methodologies for identifying and
measuring the subsidy benefit which take into account the
possibility that prevailing terms and conditions in China may not
always be available as appropriate benchmarks. In applying such
methodologies, where practicable, the importing W¥W@mber
should adjust such prevailing terms and conditiobsfore
consideringthe use of terms and conditions prevailing outside
China." (emphasis added)

2% | ee-Makiyama (2011) at 4, builds a solid caséit sense against the use of CVDs by the EU ag@hisa.
See alsdHoekman & Kostecki (2009) at 456; Horlick & Shum@®85) at 14-18.

"See e.g., Detlof & Fridh (2006) at 5.

2% 5eeQin (2004) at 907.

299 Qin (2004) at 887.
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This provision is the first recognition within th&/TO system that surrogate country
benchmarks may be used in CVD proceedings. Absttafiiom all economic considerations,
PA 15(b) appears at first hand to have a systesmefit, which is to permit that — in the case
of China — counteraction on subsidies be operdenigh a more appropriate instrument than
ADs. However, this somewhat positive result cargariceal two worrying issues with this
provision.

Firstly, the use of a third country surrogate iaditioned to the investigating authority
encountering 'special difficulties' in using prdwey conditions in China. The Protocol and
Working Party Report nonetheless do not provideaioy further guidance as to what these
'special difficulties’ may b8 Given the general deference to national autlestiti
determinations in AD and CVD investigations, it uslikely that a WTO Panel or the
Appellate Body would rule against any substantiwtermination that establishes such
'special difficulties’®. In that regard, it is important to note that 002, the Appellate Body
ruled in favor of the United States' use of a sgate country benchmark in a CVD case
against Canad¥®. The Appellate Body found that alternative benctk®acould be used
where private prices of the targeted goods werordéxl due tothe dominant role of the
government in the market as the provider of theesansimilar goodsand that the alternative
benchmark usedelates or refers to, or is connected with, prevajimarket conditions in the
country of provisioi®:. How this interpretation relates to PA 15(b) i<lear® However,
the 'special difficulties’ standard would appeah&we precedence over thkS — Softwood
Lumber 1V interpretation, as the latter dealt with SCM 14 abhiPA 15(b) expressly
supersedes in investigations relating to Chinesdymts.

A second issue is that PA 15(b) is not limited img, and does not provide for the
possibility of obtaining recognition that Chinesenditions should prevail before national
investigating authorities. As a matter of fact,réhis no mention in PA 15(b) of non-market or
market economy status, meaning that, theoretic@lhyna could be recognized as a market
economy for antidumping purposes, yet still be satbjo the alternative benchmark provision
of the Protocol in CVD investigations.

390 Qin (2004) at 903.

301 | ardy (2002) at 90; Qin (2004) at 904.

$92s — Softwood Lumber J¥bove fn 291.

%S — Softwood Lumber )& 167.

304 SeeWTO Appellate Body ReportJnited States — Definitive Anti-Dumping and Couwdéling Duties on
Certain Products from ChinaWT/DS379/AB/R, 88 447, 490. Qin (2004) at 903oasously holds that the
Protocol of Accession departs from the standaiidtaspreted inJS — Softwood Lumber J\dlthough this ruling
occurred two years after the entry into force &f Erotocol.
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A second provision of the Protocol of Accessionssabtially modifies the situation of
China in anti-subsidization proceedings. Accordmé@A 10:

"10. Subsidies

[...]

2. For purposes of applying Articles 1.2 and 2[$€M], subsidies
provided to state-owned enterprises will be viewed as specific if,
inter alia, state-owned enterprises are the predominant recipients
of such subsidies or state-owned enterprises receiv
disproportionately large amounts of such subsidies

(emphasis added)

This particular 'specificity’ test departs from tBEM standards, namely that subsidies made
broadly available in the investigated country acé susceptible of being counteracted by

WTO Members. On the contrary, PA 10.2 permits titiate remedies against such broad

subsidies based on the ownership of its recipiearisunusual — and hardly explainable —

position in the WTO system. As noted bp#kMAN & KOSTECK|, "what matterdto WTO] is

not ownership, but exclusivity or special privil&de

Scores of issues plague the SOE-specific test icmutain PA 10.2. There is, for
instance, no definition of what constitutes a Statmed enterprise, or of what threshold is
intended by the use of the words 'predominant'd@proportionately large’. The central
problem, though, may be that there appears to leEcanomic rationale for singling out SOE
subsidization, as it does not appear to be momeidistortive than the subsidization of
private entitie?®. On the contrary, this provision could well haweeb devised to facilitate
the use of anti-subsidization instruments agairsh& Indeed, SOE reforms in China rely
heavily on providing loans at fixed interest ratdsough State-owned banks and on
restructuring the massive debt incurred in someéosgt. Although such programmes are
broadly available, in the absence of a 'propertifipey-test, they could wind up in a CVD
investigation.

The picture that results from the Protocol of Astes as regards anti-subsidization is
therefore a very unfavorable one for China. As emnemy in transition, the PRC needs to
use subsidies in order to progress with the refofrts large State-owned sector. However,
none of the transitional periods afforded by SCMregards privatization (SCM 27.13),
developing country status (SCM 27) or transfornmatido a market economy (SCM 29) have
been extended for the PRC. Instead, China concedatd many of its privatization
programmes can be considered as countervailaltho(gh it is unclear how trade-distortive
they are) and that the margins determined in CVDcgedings can be assessed against

395 Hoekman & Kostecki (2009) at 231.
3% Seethe detailed analysis of this provision by Qin@2pat 895.
%97 Lardy (2002) at 89.
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conditions prevailing in third countries, so long &pecial difficulties’, as defined by
imposing authorities, are deemed to exist whenitgplt Chinese benchmarks. Worst even,
China has committed to this treatment without amytétion in time.

As has been previously noted, there may have beesalaneed for specific rules
designed to deal with an economy in transitionaagd as China and its subsidization and
privatization programmes. However, being as oneekids they are, the provisions of the
Protocol set the scenery for yet another proteistiahowdowri’®

CVD practice against NMEs after 2004: A changehim weather

In 2004, the Appellate Body upheld a decision byDIO® to use US market figures as
an alternative benchmark for assessing alleged diamasubsidies on certain lumber
productd®. Interestingly, Canada was, shortly after the Alppe Body decision, the first
country to break the standoff on imposing CVDs ton@, though it considers it to be a NME.
On August 2, 2004, Canada imposed a provisional duty on outdmbecues from
Chinag'®. The following year, Canada imposed two final CM@=luding the final CVD on
outdoor barbecues). The real outbreak, howevertedtavith a March 2007 preliminary
determination by USDOC to impose CVDs on coated keet paper from Chitta In its
press release, this authority stated:

"China has developed to the point that we can auklzer trade remedy tool, such

as the countervailing duty law. The China of todagot the China of years ago."
Although the USITC later denied injury to the USlustry, the reversal by USDOC of its
earlier policy opened the floodgates for invest®s against Chinese products. In 2007
alone, 14 US CVD investigations were initiated agaimports from the PRE. Between
2005 and 2010, Chinese goods were imposed a tio28l GVD measures by three countries,
the US (20), Canada (8) and Australia (1) — outadfotal 48 CVDs imposed by WTO
Membership as a whof€. On May 14, 2011, the EU announced it would impose CVDs on
Chinese coated fine pap&r

%98 Qin (2004) at 905, 912.

39S — Softwood Lumber Jbove fn 291.

310 Canada Border Services Agendyanada Border Service Agency Imposes Provisionay m Outdoor
BarbequesNews Release, 27.08.2004, available at http://velvsa-asfc.gc.ca (last visited 28.10.2011).

11 .S. Department of Commerc8pmmerce Applies Anti-Subsidy Law to ChiRaess Release, 30.03.2007,
available at http://2001-2009.commerce.gov (lasited 28.10.2011).

312 Hoekman & Kostecki (2009) at 459.

$3WTO, Countervailing Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011).
314 European CommissiorEU Imposes First Ever Anti-subsidy Tariffs Agaifsiports from China Press
Release, 14.05.2011, available at http://tradeueapa.eu (last visited 28.10.2011). Interestinddpth the
European Commission's and USDOC's reversals octuriavestigations on the paper industry. Sheddmge
light on the topicseel ee-Makiyama (2011).
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The idea that favorable methodologies may encouthgeuse of CVDs is plausible
when looking at the high 'success' rate of CVD tjeis against China. WBAUER &
WOOLLACOTT cite figures showing a success rate of 84% in k&stigations of Chinese
products from 2002 to 2009, compared to 56% for ailier investigated countri&a
Similarly, duties imposed frequently exceed 108@ovalorem with e.g. a 2007 US CVD
imposed on Chinese laminated woven sacks set & a@8/aloreni®.

Several other reasons may explain the revivedastdior CVDs in the recent years.
Firstly, the slowdown of western economies in thakevof the financial crisis has prompted
increased demand for protection, especially sinkcmafared remarkably well in the global
downturf'’. In the present context of international suspicard hostile rhetoric, fueled
notably by growing bilateral trade deficits betweardustrialized powers and China, CVDs
come as a readily available marketing tool whergbyernments can be seen to act against
unfair competition policies from abrod8

Secondly, the use of CVDs may be linked to the @ggiting expiry of the AD
methodology sunset clause contained in the ProtafcAtcession. As has been shown above,
the expiry of PA 15(a)(ii) does not imply automatécognition of market economy status to
the PRC. However, the issue has become so pullicitentious that denying formally-equal
treatment after 2017 might simply be politicallytemable. Using much-similar CVDs may
instead prove easier, in particular since the Fatdoes not link the surrogate methodology
to NME status nor provides for an expiry date. WW@mbers could therefore ‘repackage’
their protection from NME-based ADs into 'specidficulties’-based CVDs. In that regard, it
should however be noted that the threat of retaiamay deter WTO Members that
notoriously subsidize important exporting sectstsh as the EU, from employing CV%

On another hand, countries such as the US that thaditionally adopted a more restrained
approach towards industrial policy may be moreinad to increase protection through CVDs
in the futuré®. Should the US follow that path, it could possibly so by fully decoupling

the special CVD methodology from market economyustand grant China its long awaited

315 Hufbauer & Wollacott (2010), Table 10 at 54.

31 Bown & McCulloch (2009), Table 3 at 32.

317Seee.g. Sally (2011) at 3.

318 On the hardening discourse between the EU, theab® China,see e.g. Dreyer & Erixon (2008);
Cohen, M. A.,Panda Mugging — Can the 2012 Candidates China-lihsir Way to Victory;? Foreign Policy
online edition, 14.10.2011, available at http://wfoseignpolicy.com (last visited 28.10.20113ee alsp
Hufbauer & Woollacott (2010), Figure 3 at 48, iliading the surge in news' coverage of the US duiddttrade
deficit with China.

319 | ee-Makiyama (2011) at 4, 5. Referring to the Efedce of the preferential loans granted to Airlibis
author notes thatit"is inconsistent to argue that it is justifiedr fa public body like the ECB to have such
developmental aspirations while it is not for a ecoetrcial State-owned Chinese banj It is not far-fetched to
say that the EU is using double standdrds

320 Hoekman & Kostecki (2009) at 456. This assumptioay however need to be revised following the
unusually deep involvement of the United Statesegoment in its economy during the recent years. An
overview of recent US interventions that could hegiioned from a subsidization perspective is gilgn
Hufbauer & Woollacott (2010) at 25.



TZIEROPOULOS 56
Ten Years Behind NME Lines, and Beyond

graduation in antidumping proceedings. Whilst tbétigal effect of such a maneuver would
certainly be important, it would nonetheless ddlelitto advance the causes of non-
discrimination and legal certainty in the multila@teframework.

2.2.3 THE CHINESE REACTION

Political efforts to gain market economy status

Facing the systemic disadvantage enshrined in PAaa8 with few hopes of being
granted its graduation on economic grounds, Claoadhed an extensive campaign to obtain
political recognition of its market economy staassoon as it entered WTO. As discussed
hereafter, the PRC engaged its trading partnerarious forums.

China made market economy status part of its fr@@etagreement ('FTA") packages.
This strategy was successful with a score of stoatlidsized countries, and most specifically
in the Asia-Pacific region. Hence New Zealand wa2004, the first country to grant market
economy status to China, as part of the China-Nealahd FTA*. According toChina
Daily, some 80 nations and regions have since followsl these include Australia, Hong
Kong, Singapore and the ASEAN Future developments to watch in this regard hee t
forthcoming negotiations on the Asian 'super-FTAhwSouth Korea and Japan, or with the
European Free Trade Association States, Switzeraovay and Icelarnid®

This strategy may work well for countries that havstrong incentive to join China's
growing network of preferential trade agreem&ftdut does little to achieve recognition by
key players (and major trade remedy users) thatttegeUS and the EU. China has been
addressing the NME issue with the United Statesesthe early 1990°%. Since 2006, the
question of graduation is discussed amongst otdpcg at 'the highest official level', within
the framework of the US-China Strategic & Economialogue ('S&EDJ*. The ‘economic
track' of these yearly meetings generally involtles US Secretary of the Treasury and the
Chinese Vice Premier, and aims at discussing giratesues in a medium-to-long-term

%1 china Daily online edition,US Won't Grant MES Before 2Q01612.05.2010, available at
http://www.chinadaily.com.cn (last visited 29.10129.

%22 Gao (2007) at 383.

323 SeeWall Street Journal online editiodapan, China, South Korea Eye Trade P&2.05.2011, available at
http://online.wsj.com (last visited 29.10.2011); i&erland State Secretariat for Economic Affalfsee Trade
Negotiations between Switzerland and China Offigidlaunched Press Release, 28.01.2011, available at
http://www.seco.admin.ch (last visited 29.10.201%ke alsoMOFCOM's webpage for FTAs, available at
http://fta.mofcom.gov.cn.

324 3ally (2011) at 15.

3% geeabove fn 259.

326 The S&ED was formerly known as 'Strategic EconoBiglogue’. The denomination was revamped by the
Obama administration, along with the addition dfteategic track' for discussing e.g. security mri@nmental
policies. See the US Department of Treasury's webpage for the E[3& available at
http://www.treasury.gov/initiatives.
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perspectivé?’. On the subject of China's market economy statasever, Chinese and US
views of the S&ED outcomes often seem at oddshétoint press conference following the
2011 meeting, Chinese Vice Premier Wang noted tBectmmitment to consult anavork
towards China's market economy status in an exjpeditand a comprehensive marnhdrhe
American side did not mention the possibility ohduatiori?®,

China has not been much more successful in itspear endeavors. In 2003, the PRC
lodged an official request with the European Cormsiois purporting to be granted
countrywide market economy status. In a preliminassessment in June 2004, the
Commission held that shortcomings in terms of Siateerference, enforcement of corporate
governance, property and bankruptcy laws and osnoiethe financial sector did not permit
to grant market economy status to CAfiaThe Commission has since established a 'MES
Working Group' which gathers regularly to assesin€e progress against EU critéfia
Since 2008, European and Chinese top officials distuss the question of NME status in the
EU-China High-Level Economic and Trade Dialoguéoram inspired by the S&EB. It is
however unclear how much the EU is willing to agkighrough this forum, when the
Commission considers that "[market economy statsigjot a political statement. It is a
technical analysis exclusively linked to trade dete investigation’$®2. Interestingly, the
European position is not always clear as regaresittiure of NME status, hesitating at times
back and forth between political and technical lrgdHence, when asked about progress on
the matter at a recent conference, European Conoméssor Trade De Gucht replied that the
decision of granting market economy treatment ton&elied ultimately with a decision of
the European Parliament and of the WTO Membet&hifhe latter assertion is wrong, and
this example illustrates the use of a 'hands-tiestourse to justify the absence of tangible
progress on this important question.

Institutional efforts: Influencing trade remediagde@making in the Doha Round

China accession to WTO took place at the same kéméd Conference where the
launch of the Doha Round of negotiations was decidgyainst the very ambitious agenda

%27 Hsieh (2009) at 382; Dreyer and Erixon (2008).at 4

328 Joint Closing Remarks for the Strategic and EcowonDialogue 10.05.2011, available at
http://www.state.gov (last visited 29.10.2011). Tituation appeared even more confusing in 201@h wi
Chinese media hailing a statement by US officibkst {China would be granted a 'prompt recognitidnit
market economy status — although analysts agresdhis probably did not mean until 201%eeChina Daily
online edition, US to Recognize China's Market Economy Stat#.05.2010, available at
http://www.chinadaily.com.ch (last visited 29.1012(Q; above fn 321.

329 European CommissiorGhina — Market Economy Status in Trade Defence shigations 28.06.2004,
available at http://trade.ec.europa.eu (last \dst@.10.2011).

3305eeEC (2010) at 17; EC (2008).

#1g5ee generally, Dreyer & Erixon (2008).

332 European Commission, above fn 329.

333 These comments were gathered by the author &utepean Policy Centre's Policy Dialogue "Risinghe
China challenge — the future of EU-China economiations”, held in Brussels on Octobef"12011.
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which was proposed for the Round, China took thienhaf a group of recently acceded
Members ('RAMSs') by positioning itself against nrajoew commitments. The RAMs
essentially argue that the concessions made inm tobdgin accession exceed substantially the
obligations of other WTO Members, not least becaofs¢heir numerous WTO-plus and
WTO-minus commitmentd*. The PRC has therefore adopted what could be idescas an
overall 'passive-defensive' position in the Roumdjsting new concessions but avoiding to
antagonize other WTO Members in the pursuit ofridfee interests. This position may have
slightly shifted towards more assertiveness inrdgment years, especially since China was
granted a seat at the table of influent partieotigting the hard core of a tentative agreement
in 2008°%.

China has however sought much more actively touamite the outcome of the
negotiations on antidumping rules. The Doha manohatntidumping and subsidies aims at
‘clarifying and improving disciplines’, and to takéo account the situation of developing and
least-developed countrf&& Along with a coalition of WTO Members frequentrgeted by
ADs — the so-called 'Friends of Antidumping' — Ghimas argued for tightening rules which
are deemed too permissive and easily abtiédtihas thus called e.g. for a ban on 'zeroing’, a
USDOC practice whereby negative dumping margies @xports priced above normal value)
found in some export sub-groups are factored izems in the average calculation. Under
zeroing, an investigation is likely to result irfiading of dumping even when a minority of
the actual exports under review is being dumpea Appellate Body has ruled against this
practice on several occasions in the recent y@&awaetheless, USDOC continues to apply
it>3® Other points of contention for China have beerargue for a mandatory 'lesser-duty
rule®* or the mandatory expiry of ADE.

Interestingly, the PRC's primary goal in rules negmns seems to have been to reign
in on certain practices that heavily contributdhe poor situation of Chinese manufacturers
in trade remedies matters, but that are not NMEifipe This could be due to the concern
that antidumping and anti-subsidization rules asytetand may result in discriminatory
treatment of Chinese exports, whether or not Cisansidered as a NME.

%34 3ally (2011) at 9.

335 Along with the US, the EU, Brazil, India, Austmland JapanSeeBridges Daily UpdateWTO Mini-
Ministerial Ends in Collapse30.07.2008, available at http://ictsd.org (lastted 29.10.2011).

336 Seethe Doha Ministerial Declaration, WT/MIN(O1)/DEC/AL, § 28.

%37 Hoekman & Kostecki (2009) at 451.

38 See e.g., Hoekman & Kostecki (2009) at 452.

339 Seeabove p. 33-34.

%0 Hoekman & Kostecki (2009) at 454.
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Judicial activity

An overview of China's approach to dispute settlermeWTO

Since its entry into the WTO, China has been extehsinvolved in dispute settlement
proceedings. As of writing’, it has faced a total of 23 cases lodged agatnstnd has
participated as a third party in 79 cases. As aptaimant, China has filed eight cases against
other WTO Members.

China’s judicial activity was limited during itgdt five years in the Organization. The
US and other major trading partners seemed to becising restraint and preferred to use
litigation as a thredt> This strategy was successful for two reasonstlfir the Chinese
leadership appeared to perceive international tespfrom a very political perspective and
feared the public display of a 'defeat’, or of atmership gone sotf’. Secondly, as a new
Member, China had little — if any — domestic capato handle WTO disputes, and may
therefore have been hesitant about pursuing hadeanel and Appellate Body litigatitf
As a result, until 2007, China settled a numbercades when faced with the prospect of
litigation®*®, and did not face its first Panel until late 23¢% In the meantime, China lodged
only one complaint against a US steel safeguami dahso alongside seven co-complainants
including the EC, Japan, Korea or Brd%il The PRC did nonetheless invest considerable
resources in third-country participation, plausilyth a view to develop a homegrown,
experienced legal capaciff:.

Along with a hardening discourse on CHiffathe US and EU litigation strategy
appeared to shift from 2007 on. In the followingase the US and the EU requested
consultations in ten, respectively four instanc€arious reasons have been invoked to
explain this change of policy, such as growing éraghbalance$® or the 2006 incoming
Democrat majority in the US Congré¥s A key factor is however that the transitional
periods provided for the phase-in of China's commaitts under its Protocol of Accession had
expired by 2006. At that point, the US announcedntention to begin using litigation more

*1The cut-off date was October22011.

342 Hsieh (2009) at 383.

3 Gao (2007) at 376, 389; Hsieh (2009) at 383.

%4 Gao (2007) at 390; Hsieh (2009) at 389.

%5 SeeGao (2007) at 374, 380, 384.

%6 DS 339 (EC), DS 340 (US), DS 342 (Canai)ina — Measures Affecting Imports of AutomobiletR$ee
WTO Appellate Body ReportChina — Measures Affecting Imports of Automobilet®awWT/DS.../AB/R,
adopted 12 January 2009.

37 WTO Appellate Body Report)nited States — Definitive Safeguard Measures opohts of Certain Steel
Products WT/DS252/AB/R, adopted 10 December 2088eHsieh (2009) at 390.

38 Hsieh (2009) at 389.

%9 Seeabove fn 318.

¥0Bown & McCulloch (2009) at 17; Dreyer & Erixon (@8) at 2.

%1 Hsieh (2009) at 384
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aggressively to enforce China's core WTO obligaff\n The European Commission made
similar statement8®. This approach would seem to be corroborated bystibject-matter of
WTO disputes brought against China since then, lwhie mostly concerned with ‘behind-
the-border' measur&s,

At the same time, China also seems to have revissthnce towards WTO litigation. It
is possible that the leadership felt confident thatexperience accumulated through years of
observing the WTO judicial process would allowatdustain more active involvement. It is
also likely that the threat of increased litigateomd the intensive use of trade remedies by the
US and the EU prompted the Chinese authoritiesdptaa more aggressive respofise
From 2007 on, China filed seven cases in the W@, dgainst the US and two against the
EC. Five of these cases are relevant here: thetfins target the concurrent use of ADs and
CVDs by the US; the following two address some efispef the EU regulation on NME
treatment in antidumping investigations. The lassec has been brought against the
abovementioned US zeroing practifeAs the Panel was only recently established (Gstob
26", 2011), this dispute will not be further discussed

AD/CVD cases

The first two cases China filed with the WTO (fellimg the 2002JS — Steel Safeguard
case already mentioned) were concerned with coeicuAD/CVD measures imposed by the
US. In September 2007, China requested consultatisiregards US preliminary AD/CVDs
imposed on imports of coated free sheet paper filmenPRC®". This was the first time
USDOC applied CVDs to a NME in more than twentyrge®lo further action was taken in
the WTO, presumably because final duties were nemposed following USITC's negative
injury determinatiof*® Although the precise legal arguments underlylmg €hinese claims
are unclear, the Request for Consultations idestifmethodological issues with the
determination of specificity, of the benefit comést and of the dumping margin on the
investigated product¥’

One year later, China filed its second case on id& AD/CVDs imposed on steel
pipes, tires and woven sacks. Essentially, Chigaet first against the US determination that
every SOE should be considered as a 'public badyth in turn permitted to hold all SOE

%2 g3ally (2011) at 7; Hsieh (2009) at 376. Hufbauew&ollacott (2009) at 7, Table 5 at 50, discussnlaint
intensity' of China's various trading partners

%53 Dreyer & Erixon (2008) at 1.

%4 seeHufbauer & Woollacott (2010) at 35.

%5Gao (2007) at 389.

%6 DS 422 United States — Anti-Dumping Measures on ShrimpRiadhond Sawblades from China

%7DS 368,United States — Preliminary Anti-Dumping and Couvadling Duty Determinations on Coated Free
Sheet Paper from China.

%8 Seeabove p. 54.

%9 Request for Consultations by Chindnited States — Preliminary Anti-Dumping and Couvading Duty
Determinations on Coated Free Sheet Paper from & WiT/DS368/1, received on 14 September 2007.
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inputs of investigated producers as subsidizat®econdly, China contested the use of
alternative benchmarks in determining the amourthefclaimed subsidies. These two claims
were rejected by the Panel, but partly reversedhbyAppellate Body. The latter held that,
although SOEs and State-owned commercial banks] domeildeemed public bodies for the
purpose of SCM 1.1, the control of an entity by goernment is in itself not sufficient to
establish that such entity is a public b8y The Appellate Body also refined it$S —
Softwood Lumber I\dnalysis by stating that the use of alternativecherarks instead of in-
country prices was warranted only in 'very limitetfcumstances. It emphasized that the
determining factor should be price distortion oe tfvestigated producer's market and not the
government's position as a predominant suppliezndkiough the latter may provide strong
evidence of the form&t.

Of more importance to the present analysis wasltien made by China that the use of
NME methodologies in calculating ADs imposed conently to CVDs resulted in the double
counting of some subsidization, which was thenetffsvice, in contravention to SCM and
GATT VL. This is known as the issue of ‘double reime'. In the case at hand, the Panel had
ruled that there was no breach of the WTO agreesrtgntelying heavily on the wording of
GATT VI:5, which provides that "[m product]...] shall be subject to both anti-dumping and
countervailing duties to compensate for the samtatson of dumping orexport
subsidizatioh (emphasis added). The Panel held therefore tieetwas no limitation on
imposing concurrent duties in the case of domestibsidie®®? This view reflects the
economic assumption that domestic and export sidssaffect prices differently. When a
subsidy is contingent on export, it is believedaftect the price of the product on foreign
markets but to leave domestic prices unchanged.p@dng these prices in a dumping
investigation therefore results in a margin whictca@nmpasses not only producer-induced
price discrimination but also some effect of theax subsidy. When the importing member
imposes a concurrent CVD, that effect is therefaceounted for twice. In contrast, a
domestic subsidy affects the producer's pricessactioee board, at home and abroad. Price
comparison in that case thus only reflects priserénination.

The Appellate Body reversed the Panel's findingjngothat, in its opinion, the key
element in GATT VI:5 was the prohibition of doubllemedies targeting the 'same situation'.
It confirmed this interpretation through a systemesview of provisions in SCM, and finally
noted that:

“[i] t is counterintuitive to suggest that, while eagteamen{i.e. SCM and ADA]
sets forth rules on the amounts of anti-dumpingegudind countervailing duties that
can be levied, there is no obstacle to the levgihg total amount of anti-dumping

30WTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Chiraove fn 304, § 320.
%1 WTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Ching§ 438-447.
%2WTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Ching§ 565-566.



TZIEROPOULOS 62
Ten Years Behind NME Lines, and Beyond

and countervailing duties which, if added togetheould not be appropriate and

exceed the combined amounts of dumping and sulidiZound:3®
The Appellate Body opined with the assumption tbatble counting is, in principle,
precluded in the case of domestic subsfifesiowever, it noted that a particular problem
arises in respect of NME methodology. Given thatragate country prices are used to
construct normal value, these do not include afgcebf a domestic subsidy that would have
been granted to the NME producer under investigatitowever, in calculating the dumping
margin, this value is compared with the actual exmgwices, which are affected by the
subsidy. The dumping margin therefore encompasses sf the effects of the subsidy on the
producer's costs. According to the Appellate Bdllg, concurrent application of CVD in that
situation is ‘likely' to result in the impositiorf double remedies, but it is not 'necessarily'
s0°®®. Because USDOC had not assessed whether doubdeliesmwould arise in the present
case, the Appellate Body found the US in breacB@M 19.3, a provision which commands
importing members to impose CVDs in the ‘approprahounts in each ca&é’

Whether — and how — the results of this case caappéed in practice remains to be
seen; regardless of the sound logic underpinnieguhling on double remedies, the problem
remains of how to assess the exact effect of a gtier®ubsidy on costs so as to avoid double
counting. Seen the complexity of such calculatignsyay well be that this ruling will not be
fully implemented.

EU 'Individual Treatment' of NME producers in tineposition of ADs

In July 2009, China initiated its first WTO caseangt the EU in a dispute over ADs on
Chinese iron and steel fasterféfsThe substance of this cadeC — Fastenersrevolves
around 'individual treatment’ granted to NME praeigc under Article 9(5) of the EU
antidumping law, Regulation (EC) No. 1225/206%

According to ADA 6.10 and 9.2, producers subjecf@s are entitled to an individual
assessment of their dumping margin and to be assign individual duty accordingly. Under
EU law however, dumping margins for NME producers determined on a countrywide
basis i.e. using a weighted average export pristead of the producer's own export data to
compare it with the normal valtf According to Art. 9(5) of the EU Regulation, Alsr
NME producers, when imposed, are also set at atgoude rate. A producer may
nonetheless be granted individual treatment idllfills five cumulative criteria. These are i)

$3\WTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Ching&p72.

%4 WTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Ching&568.

$SWTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Ching&)599.

$°WTO Appellate Body Report)S — Anti-Dumping and Countervailing Duties (Ching&)506.

%7 DS 397,European Communities — Definitive Anti-Dumping Meas on Certain Iron or Steel Fasteners
from China

%8 Seeabove fn 195.

39 seeDetlof & Fridh (2006) at 18.
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the freedom to repatriate capital in the case dliy far partly foreign-owned firms, ii)
independent price- and condition-setting for exgpoiit) absence of State or State officials
ownership or influence, iv) exchange rates set layket conditions and v) the absence of
State interference such as would permit circumeentof measures (applied to other
producers). In that case, the producer's expod ddit be assessed against the surrogate-
based normal value to determine an individual dwtle. The difference in duty levels
between a countrywide and an individual rate is marginal; ETLOF & FRIDH find that,
within identical EU investigations, duties for NMioducers granted individual treatment
hover mostly between a third and a half of theefuiinposed on other NME producéfs

China claimed that Art. 9(5) of the EU Regulatioasnnconsistent with ADA 6.10 and
9.2, and that it also was in breach of GATT I:X MFN treatment principle. Upholding the
Panel's finding (although on different groundsk #ppellate Body dismissed most of the
EU's defensive arguments.

Firstly, the EU claimed that the differential tnesint of NME producers was justified in
the particular case of China, on the basis of PA Tte EU argued that this provision
reflected a general 'understanding' that Chinaotsanmarket economy yet and thitdoes
not narrow the universe of situations where fABA] permits a flexible application of the
rules®*"%. The Appellate Body rejected this claim by emptiasj on the very narrow scope of
PA 15, which only permits different treatment ofizhas regards price comparability in the
calculation of normal value. It noted in that restibat

"[...] while [PA 15] establishes special rules regarding the domesticepaspect of

price comparability, it does not contain an opemiew exception that allows WTO

Members to treat China differently for other purpsk..] such as the determination

of export prices or individual versus country-widargins and dutie®*’?
Secondly, the EU argued that, as a provision comckmwith the imposition of duties,
Art. 9(5) should not be reviewed under ADA 6.10,ietlhconcerns the calculation of margins.
The Appellate Body held that there was a ‘closeraussary’ link between the calculation of
the dumping margin and the AD rate as the formarpserequisite to establish the lattér

Thirdly, the Appellate Body noted that Art. 9(5)ntains the rebuttable presumption
that, in a NME, all exporters and producers in sdttors are sufficiently related to be
considered as a single entity. It held this prediongo be inconsistent with ADA 6.10 and
9.2°"* Whilst the Appellate Body recognized that a tlegioal situation could arise whereby
State control or influence would be important erfot@consider several exporters as a single

370 Detlof & Fridh (2006), Table 9 at 28.

3" WTO Appellate Body ReporEuropean Communities — Definitive Anti-Dumping Meas on Certain Iron
or Steel Fasteners from Chin&/T/DS397/AB/R, adopted 28 July 2011, 88§ 283, 284.

$2\WTO Appellate Body ReporEC — Fasteners§ 290.

33 WTO Appellate Body ReporEC — Fasteners§ 300.

$WTO Appellate Body ReporEC — Fasteners§ 370.
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entity, it however denied that such a situationld¢dae assessed through Art. 9(5). Only one
of the criteria is directly concerned with strueturelations between the State and the
investigated exporter, and a second one relatSsate interference on prices and output. All
other criteria, the Appellate Body remarked, retat&tate intervention in general. As a result,
the test proposed under Art. 9(5) is likely to captbroader market distortions than the
distortions relating to the product under to reviewspecially since the conditions of this test
are cumulativé’®. The Appellate Body concluded:

"Therefore, even if, as the European Union argubs, pgurpose of the ITi.e.

individual treatment}est was to identify the actual source of pricecdmination,

we cannot see why the failure to comply with onehef criteria of the IT test

provides conclusive evidence that the price disoaton by individual suppliers

can be attributed to the State, when some of titerier do not touch on the question

of whether an exporter is free to determine its @noes. We thus consider that the

IT test is not capable of establishing whetljer] the State and one or more

exporters can be deemed a single entity for puipo§ADA] 6.10 and 9.2°"
The Appellate Body ruled that Art. 9(5) is inconerg with ADA 6.10 and 9.2. As regards
MFN inconsistency, the Appellate Body held thatrsacclaim would require a finding that
Art. 9(5) is in breach of GATT VI, as the latteropides explicitly for a departure of MFN
under certain conditions. However, as China hadaised this provision, the Appellate Body

refrained from deciding on the validity of Art. 9(Gnder GATT I:£".

The Appellate Body Report iEC — Fastenersvas adopted on July $82011. It may
be too early at the time of writing to properly @ss the consequences of this ruling on future
EU practice. Nevertheless, the outcome seems eglyepositive for China. As mentioned
above, obtaining individual duties results in muaWwer AD rates. Moreover, the increased
administrative costs which will arise from the slgopentary calculations of individual rates
may temper — to a certain extent — the use of Alare fundamentally, this decision is a
prestigious victory for China in that the Appelld@edy sharply recalled its right to non-
discriminatory treatment and seemed to cautionrdi€O Members that the Protocol clause
is not a 'white card' for antidumping abuses, boamow and temporary exception at best.

The positive outcomes may not all have unfolded $éiortly afterEC — Fasteners,
China initiated a second similar case against EU ABposed on Chinese footw&dr The
Panel Report was circulated to the WTO MembershipOatober 28, 2011. Although its
contents were not available as of writing, findingdicate that the Panel held Art. 9(5) of
Regulation (EC) No. 1225/2009 to be inconsisteh WIFN treatment under GATT I:1.

$">WTO Appellate Body ReporEC — Fasteners§§ 378, 379.

3" WTO Appellate Body ReporEC — Fasteners§ 380.

$"TWTO Appellate Body ReporEC — Fasteners§§ 392-397.

378 DS 405, European Union — Anti-Dumping Measures on Certainotwear from China Panel Report
circulated on 28 October 2011.
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Retaliation strategies: playing the AD/CVD game

This brief section needs to begin with a warning. aa eminently strategic decision,
retaliation generally entails a carefully weighed rot disguised — political discourse. As a
result, although elements such as temporal or subjatter coincidence may at times
confirm or infirm suspicions of retaliatory intensuch assertions need to be treated as
conjectural.

As it was preparing for entering WTO, the PRC idtroed, in 1997, its first
antidumping and anti-subsidy regulation, which \wpbt upon accession to reflect the WTO
dichotomy”®. With a total of 186 investigations and 145 ADsposed between 1998 and
2010, China now accounts as the Organizationls lgitgest antidumping user in a historical
perspectivé®’. The main targets have been Korea with 26 measiiagsin (25), the US (23),
and the EU (aggregated, 22). In itself, China'gabpattern in ADs rather seems to reflect the
structure of its imports than to deliberately targe given Member. From a temporal
perspective, China's AD use has been relativelystemn since its entry in WTO, imposing
typically 10-15 measures per year. Its use peakezD03, with 33 measures imposed. It is
possible that this punctual high intensity wassposse to the global surge in ADs on imports
from China which took place in close connectioftsaccession (2000-2002).

Of much interest is also the provision containediticle 56 of theRegulations of 26
November 2001 of the People's Republic of ChinAmirDumping™, which states that

"Where a country (region) discriminatorily impose#ialumping measures on the
exports from the People's Republic of China, Chireey, on the basis of the actual
situations, take corresponding measures againgtdbantry (region).
It is unclear how much meaning is contained in gnvision, and to which extent it has been
used. It could be that Article 56 is just a poongrded reciprocity clause, implying that
China doesot intend to impose discriminatory duty to countmesich refrain from doing so
themselves. It is also unlikely that this provisisauld withstand a WTO challenge.

Still, some evidence could indicate that China daesgpond to ADs by giving other
WTO Members ‘'a taste of their own medicine'. Hendd|st it successfully pursued dispute
settlement against the EU in tB€ — Fastenersase, China had also slapped imports of iron
and steel fasteners from the EU with a provisioh@l in 2009, probably in an attempt to
bulge the EU position in the pre-litigation ph&¥4eAs China increasingly turns into a large
importer, the strategic use of ADs becomes moreningéul. Such a strategic use would

379 Hufbauer & Woollacott (2010) at 24.

$0WTO, Anti Dumping Duties Statistics (1995-2018yailable at http://www.wto.org (last visited 28.2011).
%1 The translated version of which was notified te WTO on 11 September 2002, G/ADP/N/1/CHN/2.

32 |nterestingly, the EU filed a WTO dispute agaittss AD, but it has remained at the consultatiotases.
Request for Consultations by the European Comnag@ihina — Provisional Anti-Dumping Duties on Certain
Iron and Steel Fasteners from the European Unibii/DS407/1, received 7 May 2010.
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seem to be confirmed by two recent WTO disputesabted in 2011 by the EC against ADs
on X-ray equipmenit: and by the US against AD/CVDs on broiler prodtits

A tit-for-tat pattern is more obvious in the PRG& of CVDs. Whereas it had not made
use of this instrument until then, China launcheree investigations against alleged US
subsidies in 2009. These concerned steel produa#er products and certain cars. The first
two investigations resulted in the imposition of @¥/in 2010, and have both been challenged
by the US before the WT®¥. The cars investigation also led to provisional BBVbeing
imposed in 2011. Interestingly, these investigaiowere launched shortly after the
establishment of a Panel in this — Anti-Dumping and Countervailing Duties (Chicake.

In the case of the EU, China initiated investigasioon imports of potato starch from
Germany and the Netherlands which resulted inrtigosition of a provisional CVD on May
19" 2011 — exactly five days after the European Cossion announced the first concurrent
imposition of CVDs to ADs on coated fine paper framina®®.

Summary: a multilayered approach to the NME issue

China has deployed a variety of efforts to rebataits NME position on the global
trade field. Firstly, China has sought for a poétisolution to its NME issue. This approach
has been relatively successful with minor tradeygaie and may owe a lot to the Chinese
growing regional influence. This approach may dsosymptomatic of the diplomatic way
Chinese leaderships have dealt with internatioglations in the era of the 'Peaceful Rise'.

Secondly, through the Doha Round negotiations Chamsought to alter and tighten
the WTO framework on trade remedies, in an eflogytstemically foreclose the possibilities
to use special NME rules against it. Although therall 'backseat’ position of China in the
Round can somehow be understood, its passivityceasinly prevented the PRC from
becoming a true 'price-setter' in WTO negotiatiohs.there seem to be few hopes left that
Doha will conclude in a meaningful outcome, the g will arise of whether the Chinese
position was the wisest strategy to adopt. Howeaerew round of negotiations would be a
good opportunity for the PRC to get involved frohe tstart (i.e. setting the agenda) and
finally assume a leading position most WTO Membgreet from it.

Thirdly, China has actively challenged the appiaatof its specific rules in dispute
settlement. After an initial running-in phase, thigddle Kingdom has showed increasing
confidence in its abilities to lead cases and hadlenged the two most experienced litigators

33DS 425,China — Definitive Anti-Dumping Duties on X-Ray @ég Inspection Equipment from the European
Union.

34 DS 427,China — Anti-Dumping and Countervailing Duty Meassion Broiler Products from the United
States

35 DS 414,China — Countervailing and Anti-Dumping Duties omai® Oriented Flat-rolled Electrical Steel
from the United Statgghe Panel was composed in May 20kEe alspabove fn 384.

3% | ee-Makiyama (2011) at Beealsoabove fn 314.
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in GATT/WTO, the US and the EU. China appears teehgcked its battles quite judiciously,
as it presents a very positive track record otéses as complainant. It has often chosen to
challenge complex methodological issues and resleaerious theoretical and legal
inconsistencies. Interestingly, there is uncerjaas regards the practicalities of implementing
the outcomes of both the US AD/CVD and the EU Ratguih Art. 9(5) cases. In that respect,
the strategic value of both series of cases coalldeoy important, as the US and the EU may
have to chose between a standstill in the impasitionew measures — until the technicalities
are solved, if they can be — or proceeding with dbgainty that such measures would be
declared illegitimate by a WTO ruling.

Finally, China has also showed that it can playdball as it now has the necessary
market leverage to do so. Although major traders rhave been appeased by China's
diplomatic efforts, its passive-defensive attitudenegotiations or its use of the dispute
settlement mechanism, the Middle Kingdom remainssmnaordinarily powerful economy
with a historical weakness for retaliati8h This should not be ignored, as the world's three
largest economies have, in the recent years, beeticyarly inclined to indulge into
reciprocal bashing.

* * %

%7 Gao (2007) at 373.
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CONCLUSION: CROUCHING TIGER, HIDDEN DRAGON

The question of its market orientation has beemagpontoncern with the accession of
China. Undeniably, the structure of the Chineseiadist market economy' has been difficult
to integrate within the multilateral trading systeamd, in many regards, it still is. But the
underlying thesis that this paper aims to have destnated is that the real issue may not be as
much the style as it is the size of the Chinesa@uty.

Like GATT, the World Trade Organization is not metmimpose an economic system
to its Members. Instead, it purports to serve aséerface' between different economies, and
has been used to that purpose in the past. Heltlveygh issues in dealing with very different
types of economic structures had arisen under GAsblytions were often adopted in a
pragmatic manner, such as in the case of Cuba stereaEuropean economies. With the
extensive market economy commitments it entailled,accession of China has broken new
ground and signalled a departure from the Orgapoizat earlier neutrality in respect of
economic systems. While the Members' underlyingaesa for taking such a stance may be
diverse and unclear, the understanding of how ghisciple happened to be reversed in all
legitimacy has considerable systemic importance.

The formulation of binding rules is one of the graehievements of WTO. In contrast
to GATT, which was ruled by diplomacy and pragnmatishe WTO system relies heavily on
a legalistic approach. The question of finding aprapriate balance between legal security
and individual flexibility is a classical debate most legal systems: while privileging the
former enhances predictability and reduces disoation, the latter prevents mechanical
decisions that generate arbitrariness. Like mahgro¢lementary legal systems, WTO law is
more inclined towards legal security than flexigilibut, as a consequence, it relies on the
illusion that countries with different realitiesrcée easily identified and grouped into few
categories — developing countries, NMEs — withinowhsimilar treatment can be applied.
This absence of pragmatism is the loophole throwhith protectionism can hijack the
system.

This sets the stage for what happened during thee€é accession process, where the
countries that had (often valid) concerns about petition with the PRC were also the
masters of its destiny. Faced with strong demandpfotection and a permissive legal
framework, the major traders' perceived opportutityhave their cake and eat it too' was
probably too strong to be resisted. Labeling ClaiMdME permits to safeguard the image of a
non-discriminatory WTO, while e factodenies the PRC full benefits of MEN and reinstalls
contingent protection. Inserting NME-specific classin the Protocol, in turn, permits to
secure the legitimate application of such diffei@nt not to say discriminatory — treatment in
the future.
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But the cost-benefit analysis that was made by megalers at the turn of the century
may well have been fundamentally flawed. From aesg& perspective, the multilateral
trading system should have enjoyed increased hegity by closing in on the goal of
universal membership. Another positive outcome waseign in on the world's biggest
growth engine by ensuring it operates within ttezerfe of a rule-based system. These benefits
have however been largely outweighed by the negatrception that accession to the WTO
could be used by trading powers as a coerciveums&nt to promote mercantilist self-interest.
The latitudes afforded in the use of ADs and CVRgehcemented the already strong relation
these instruments bore to outright protectionismorst/ even, the overly burdensome
requirements imposed to newly-acceded membersrieated a category of countries within
the WTO Membership that have a strong incentivejiect additional commitments as part of
the current round of negotiations. This factor rhaye seriously impaired the conclusion of
the Doha Round, as it was designed to result inglesundertaking.

From an individual, mercantilist perspective, theategy aimed at curbing Chinese
growth by restricting its exports and opening itarkets was equally inefficient. Indeed,
trading partners seem to have ignored the fact@hata had managed to become one of the
world's largest traders before its accession atiwbadgh contingent protection on its exports
was not regulated at all. In the years since itession, China kept growing, and is now the
world's second largest trader, the third if the Eldounted as one. As a matter of fact, that
China did not benefit from transitional periods lpably enabled it to unlock more gains from
its accession, as economists seem to opine theia@ed differential treatment provisions
decrease welfare in countries that invoke thenustify lesser liberalization. Such findings
fuel the argument that however biased against Chirea Protocol of Accession could not
rebalance global trade by itself, the way major W&Ebnomies may have wished for.
Instead, it merely delayed the ineluctable — amgckd — advent of China, a behemoth nation
accounting for roughly a sixth of the world's patidn, as a (if not the one) global leading
economy.

In that sense, it could be said that some of tbgigions examined in this paper granted
a transitional period for other economies to ad@ptthis situation. Unfortunately, this
perspective does not seem to have had much weagharge traders worldwide, especially
since they have recently been dealing with a skiggconomy and intense domestic political
pressure to secure employment. Hence, the latitatfesded by the Protocol of Accession
have been extensively used as means to protecttsimalsistries and impose discriminatory
measures on Chinese trade. As these industriesoarejacroeconomic reasons, not viable
any longer, the question may legitimately be astdedthether protecting these operations is
not just an exercise in throwing good money aftad.bMoreover, this approach can be
criticized on strategic grounds, as it also negle take into account the increased
assertiveness of China on the international sthgyehe recent years, China has indeed
demonstrated more willingness to use retaliatoagdr measures than before. Given the



TZIEROPOULOS 70
Ten Years Behind NME Lines, and Beyond

current importance of the Chinese markets and thtire potential, such threats are not to be
taken lightly any longer.

This paper hopes to have demonstrated that the obgirotection largely exceed its
benefits. This is true as regards the multilatsyatem and the damage done to one of the key
accomplishments of its rule-based framework, thecple of non-discrimination. It is also
true as regards the situation of individual co@striwhere protection benefiting very limited
groups with extensive political leverage is madthatexpense of the rest of the economy and
of the consumers — and is in any case unlikelyutssntially reverse the outcome. Finally,
when facing an increasingly powerful competitorthom political and economical terms,
adopting a confrontational and zero-sum perspedivehe relationship is likely to help it
degenerate into retaliatory war.

In all regards, protection can be afforded as gteary safety-valve, but it is illusory to
believe it can replace the necessary reform ofiment sectors of the economy on the long
run. While the costs of reform are real, and showltlbe minimized, they cannot be avoided.
Government-sponsored lifelines for inefficient egonc activities may postpone their fate,
but these policies only inflate the final bill setes will eventually have to pay.
Unfortunately, the political toll of giving up orrgtection is one that few leaders are willing
to take — even more so when facing an economitscs one Chinese commentator aptly
put it (admittedly, in another context)p 'not reform is to wait for death, to reform isltmk
for deatt®®® Looking at the globalized future of our economiemybe leaders of trading
powers worldwide could use some Chinese wisdom, too

%8 zhang Shantong, 7@uanli Xiandaihua4, February 1995.
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