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Abstract 
States and international tribunals are in a love-hate 

relationship.  States need third-party adjudication to 

settle at least some of their disputes, and monitor 

increasingly vague commitments.  At the same time, 

when international tribunals make decisions they often 

upset states or are blamed for over-reach, providing 

states with little opportunity to engage in “legislative 

correction”. The existence of compulsory dispute 

settlement, with a black or white outcome on what 

states cannot do, may also have a chilling effect on 

states positively settling their differences or negotiating 

new rules. Fixes to this tension traditionally involve 

proposals to either (i) exit from international tribunals 

altogether or increase state control over tribunals (with 

the risk of undermining tribunal independence), or (ii) 

make international tribunals more like domestic courts 

with public law type guarantees in respect of 

appointment, transparency and consistency. 

This paper assesses a concrete proposal that goes in a 

different direction. It preserves a crucial role for 

neutral, third-party adjudication but puts more 

responsibility on states to work out positive solutions 

themselves: baseball or final offer arbitration (FOA) 

where disputing parties each offer an answer to the 

dispute and the adjudicator’s task is strictly limited to 

picking one or the other answer. When carefully 

calibrated, FOA can enhance both efficiency and 

accuracy. FOA facilitates, rather than chills, settlement 

and long-term cooperation, and puts states rather than 

tribunals in the driving seat. FOA reduces sovereignty 

costs and may unlock state consent to arbitration where 

traditionally it is lacking.  In this variety of ways, FOA 

nudges states to “step up to the plate”. 
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