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I.
U.S. Trade Policy Undergoes a Profound Change in Direction


On March 1, 2017, the Office of the U.S. Trade Representative released the 2017 National Trade Policy Agenda of the President of the United States.
  The introductory chapter summarized President Trump’s trade policy objectives and priorities for the United States, and the reasons therefor, stating in part:

In 2016, voters in both major parties called for a fundamental change in direction of U.S. trade policy.  The American people grew frustrated with our prior trade policy not because they have ceased to believe in free trade and open markets, but because they did not all see clear benefits from international trade agreements…The overarching purpose of our trade policy will be to expand trade in a way that is freer and fairer for all Americans.  Every action we take with respect to trade will be designed to increase our economic growth, promote job creation in the United States, promote reciprocity with our trading partners, strengthen our manufacturing base and our ability to defend ourselves, and expand our agricultural and services industry exports.  As a general matter, we believe that these goals can be best accomplished by focusing on bilateral negotiations rather than multilateral negotiations – and by renegotiating and revising trade agreements when our goals are not being met.  Finally, we reject the notion that the United States should, for putative geopolitical advantage, turn a blind eye to unfair trade practices that disadvantage American workers, farmers, ranchers, and businesses in global markets.


It cannot be overemphasized how profound a change this new direction sets for U.S. trade policy.  Since the end of World War II in 1945, there has existed a bipartisan consensus in the United States at the highest levels based on the assumption that liberalizing trade is a good thing, best accomplished through multilateral trade negotiations (“MTN”).  The history of trade liberalization has proceeded apace in just this way, first under the auspices of the General Agreement on Tariffs and Trade (“GATT”) from 1948 through 1994, and then under the auspices of its successor organization, the World Trade Organization (“WTO”), from 1995 until today.

Indications of fundamental economic and social trends that may have contributed to the recent seismic shift in U.S. trade policy are suggested from a comparison of the track record of trade liberalization agreements that were reached during the 47 years of the GATT to the record under the WTO.  From 1947 to 1994, the world’s countries that participated as members of the GATT initiated, negotiated, and came to final agreements in eight separate MTN Rounds.  The last such GATT MTN agreement was fashioned during the Uruguay Round (1986-1994).  One result of the Uruguay Round Agreement was the formation of the WTO.

In the 23 years since the WTO began, however, only one MTN Round has been initiated -- the Doha Development Agenda (hereinafter, the “Doha Round”).  And the Doha Round has been an abject failure. From initiation in 2001, the Doha Round bogged down through years of contentious and, ultimately, unproductive negotiations.  It was finally viewed as hopelessly stalled by 2008.  Thus, since GATT, there has been no new MTN agreement.

In fairness, the Doha Round’s negotiating difficulties may be a consequence of the dramatic progress that had been made in trade liberalization over the prior half century.  If so, this has perhaps left only the more difficult, complex issues whose benefits are less obvious and whose costs in additional economic, social, and political integration do not seem worth the effort.  

Alternatively, the Doha Round experience may simply reflect an exhaustion of interest in the MTN process.  The world community may need more time to adjust to the effects of decades of steady trade liberalization.  The process of rejection by the United States of the long-standing direction of traditional trade policy could be a case in point.
  
More generally, the intractability of disagreements between large blocks of countries over international trade issues indicates a lack of consensus over any acceptable course for “trade liberalization” for the time being.  The consensus of the world community seems to be that world trade is sufficiently liberalized, and a majority of the world community does not wish to go further at this time.


Notwithstanding the unprecedented turnabout in official U.S. Government trade policy, the authors do not anticipate a wholesale movement to unilateralism.  Yet it does appear that the Brussels conference was indeed prescient in its focus on the importance of Trade Defense Instruments (“TDI’s”).  There is strong evidence, on multiple fronts, that TDI’s have taken a place at the tip of the spear in a more aggressive trade policy for the United States.  Examples include:, 1) self-initiation by the government of trade actions and investigations involving major industrial sectors, 2) the unprecedented use of trade negotiating authority to renegotiate existing trade agreements, and 2) encouragement of use of industry petitions under existing, but neglected, statutes, and 4) executive actions to enhance the conduct and enforcement of antidumping and countervailing duty investigations and orders.   The remainder of this paper will expand on the ways and means by which TDI’s have become the preeminent tool in a more aggressive U.S. trade policy.  
While most of the attention in the trade arena has focused on the policies and actions taken by the Trump administration, it must be noted that the new prominence of TDI’s resulted in large part from antecedent action taken well before the current administration.  We thus begin in the next section with a review of legislative action in the recent past that has set the stage and provided important means for enhancing the use of TDI’s in current U.S. trade policy.
II.
The Contribution of Recent Changes in U.S. Trade Laws to the
     
Enhancement of TDI’s In Current U.S. Trade Policy   


The emergence of the new U.S. trade posture was foreshadowed by a flurry of new trade laws passed and signed into law during the last two years of the Obama administration.  Political changes resulting from the 2014 Congressional elections activated major trade-related legislative efforts in Congress in 2015 that lead to the consideration of trade legislation that had been held in abeyance for years.  The 2014 election also enabled Congress to actually pass all of the major pieces of trade legislation that were introduced.  

President Obama was an advocate for much of this trade legislation.  This support by the President was more in line with the traditional positions on trade of the Republican members of Congress and put the President in conflict with some of the Democratic leadership of the House and Senate.  The irony is that the combination of the active support of President Obama and the increase in Republican seats in the House and Senate directly aided the passage of trade laws that, in turn, created the means now being used to implement the more aggressive U.S. trade policy that we see today.  A review of the most important of these trade-related laws is in order to appreciate their importance in making TDI’s the “tip of the spear” of the new direction in U.S. trade policy.
A.  Trade Promotion Authority Renewal in 2015 and the Commencement of the Use of Renegotiating Authority
On June 29, 2015, President Obama signed into law the Bipartisan Congressional Trade Priorities and Accountability Act of 2015, more commonly known as “trade promotion authority,” or TPA.
  The United States had been without such authority since the last version of the TPA law expired in 2007.  Thus, Congress had kept from President Obama the authority that was necessary for a President to be able to enter into any international agreement that was negotiated.  The 2015 passage of TPA opened the door once again to credible international trade negotiations and a President’s ability to actually enter into international trade agreements.  
Even more important for the succeeding Trump Administration, the TPA renewal also included the authority to renegotiate existing agreements.  The new administration announced its intention to use this authority to enter into renegotiations, a process that has already begun with several current trade agreement partners.
  
These renegotiations represent a sharp change in direction in U.S. trade policy.  However, they came in response to long-standing criticism that had become increasingly prominent in trade agreement negotiations.  Basically, the complaint was that the U.S. consistently refused to take any action when bilateral or multilateral agreements were seen as hurting the U.S. or not creating the benefits anticipated.  A common argument cited large increases in the U.S. trade deficit that occurred after the U.S. entered into new free trade agreements (“FTA’s”), such as when Mexico became a part of the North American Free Trade Agreement (“NAFTA”).  The long-standing reluctance on the part of elected U.S. officials of both parties to take action had become a major cause of disillusionment with trade agreements.
While renegotiation of an established trade agreement may not be viewed as a traditional “Trade Defense Instrument,” or TDI, the authors suggest that renegotiations represent a new, and potentially effective, form of TDI.  The renegotiation process is intended to re-set the rules by which trade relations are conducted.  As such, the renegotiation process could potentially and directly affect trade in a range of goods and services in ways comparable to the effect of traditional TDI’s.  
B.  The Trade Preferences Extension Act of 2015 and Enhancements in Provisions Affecting The Outcome of U.S. Antidumping and Countervailing Duty Investigations

The second major piece of legislation passed was the Trade Preferences Extension Act of 2015.
  This legislation renewed several major U.S. trade preference programs, including the African Growth and Development Act, the Generalized System of Preferences, and the decades-long program of trade adjustment assistance for workers affected by trade.  
More to the point of TDI enhancement, there were also provisions in the Trade Preferences Extension Act that made changes in how the U.S. conducts its antidumping (“AD”) and countervailing duty (“CVD”) laws.  These changes had been long advocated by trade-impacted U.S. industries with the intent to remove what were viewed as procedural barriers to the effectiveness of these TDI’s against unfair trade practices.  

Certain of the modifications in the law made it easier for domestic industries to receive affirmative injury determinations in antidumping and countervailing duty investigations conducted by the U.S. International Trade Commission (“ITC”).  These changes included the following:

Section 503(a) Effect of Profitability of Domestic Industries:

The ITC may not determine that there is no material injury or no threat of material injury merely because the industry in profitable or because the performance of the industry has recently improved.
Section 503(b) Evaluation of Impact on Domestic Industry in Determination of Material Injury:
With respect to relevant economic factors which have a bearing on the state of an industry, the factor of profits was expanded to specifically include gross profits, operating profits, and net profits, and the factors of the ability to service debt and the return on assets were added. 

Section 503(c) Captive Production:

The definition of captive production was altered in a way that expanded the circumstances in which the ITC’s injury determination can be based on an evaluation of conditions specifically in the merchant market.

These changes are believed to have had immediate effects.  In a recent round of U.S. antidumping and countervailing duty investigations involving steel, the International Trade Commission unanimously determined in favor of the domestic industry that there was material injury in every case.  Some analysts familiar with the facts of each case are of the opinion that the uniform determinations of material injury may have reflected the influence of these changes in the laws relating to injury determinations by the ITC. 

Similar changes were made to the procedures governing the determinations by U.S Department of Commerce (the “Commerce Department”) of the existence of dumping or subsidization, and the margins thereof, in antidumping and countervailing duty investigations.  As in the case of the changes affecting injury determinations by the ITC, these changes to the Commerce Department practice likewise resolved ongoing disputes over certain methodological issues.  Generally, the changes in the law granted the Commerce Department greater discretion in how to conduct their analyses.  In practice, application of this discretion tends to operate in favor of the U.S. domestic industry.  The changes include the following:

Section 502 Consequences of Failure to Cooperate With a Request for Information in a Proceeding:

Among other things, the Commerce Department is given greater discretion in the choice of rates and margins used in adverse inference determinations and in the application of highest rate or margin, and has no obligation to make certain estimates or to address certain claims if an interested party is found to have failed to cooperate. 
Section 504 Particular Market Situation:
The definition of ordinary course of trade is modified and the Commerce Department is given greater flexibility to use alternative calculation methodologies to determine constructed value. 
Section 505 Distortion of Prices or Costs:

Among other things, further clarification is provided regarding reasonable grounds for the Commerce Department to believe that certain prices are less than the cost of production and greater discretion is given to disregard certain price or cost values. 
.

Section 506 Reduction in Burden on Department of Commerce by Reducing the Number of Voluntary Respondents:
Among other things, this section expands the considerations that may apply to the number of voluntary respondents examined by the Commerce Department.

These new provisions have had a direct effect on the course and results of antidumping and countervailing duty investigations by the Commerce Department since their implementation.  One notable example is the use of the “Particular Market Situation” provision of section 504 in a recent administrative review of the antidumping order on Oil Country Tubular Goods from Korea.   In that review, the application of section 504 increased the antidumping margin of one of the respondents from 8.04 percent to 24.92 percent.
  The change has been implemented in fact.

Since this final determination in Oil Country Tubular goods from Korea, section 504 has been alleged and considered in other antidumping investigations as well.  The growing application of section 504 has significantly affected antidumping margins found in investigations involving market economies, which encompass virtually all antidumping investigations other than those involving China.
  In essence, section 504 opens up market economy cases to the use of alternative measures of costs of production and constructed value in a manner similar to those used in the “NME” methodology that is applied in cases involving China.
C.  The Trade Facilitation and Trade Enforcement Act of 2015 (“TFTEA”) and Enhancements in Anti-Circumvention Enforcement by the U.S. Customs and Border Protection (“CBP”) of Antidumping and Countervailing Duty Orders

The Trade Facilitation and Trade Enforcement Act of 2015 (“TFTEA”) was the third piece of major trade legislation passed by Congress in 2015.
  Title IV of this legislation, entitled the “Enforce and Protect Act of 2015” or “EAPA,” added new and significant TDI capability to the CBP in its enforcement of antidumping and countervailing duty orders. 

For years prior to this law, evasion of antidumping and countervailing duty orders had become an increasing problem.  The amount of antidumping and countervailing duties that escaped collection because of a wide variety of fraudulent schemes is estimated to have run into billions of dollars.   
Section 421 of EAPA provided a more rapid and transparent enforcement regime, including a well-defined, deadline-driven investigatory procedure to govern anti-evasion efforts.  On August 22, 2016, CBP issued interim regulations for this new type of investigation.
  By statue and regulation, section 421 investigations can impose an onerous investigatory burden on affected foreign producers and importers.  If evasion of an antidumping or countervailing duty order is determined to have occurred, CBP is authorized to apply a range of strict measures to collect unpaid duties and to assure full payment of duties on any future entries.
Since the commencement of 421 authority in August 2016, CBP has initiated investigations involving three products covered by antidumping and/or countervailing duty orders on imports from China.  One allegation submitted shortly after the 421 investigations commenced was found not sufficient for initiation of an investigation.

For the allegations that led to the initiation of investigations, there were 11 separate importers named.  Because CBP initiates separate investigations for each importer, there have been 11 separate investigations initiated in the first year of the 421 process.  

Experience thus far with 421 shows that the investigations by CBP are intensive and rapid.  CBP uses direct inquiries of relevant parties to obtain information as well as on-site investigations of companies and their facilities. CBP also undertakes extensive research of data available to it through its own resources, the resources of other government agencies, and any other relevant sources.  The interim measures that have been implemented in each case thus far are comprehensive and strict.  It may be that 421 investigations could have a deterrent effect on overall compliance with antidumping and countervailing duty orders.  

The possible reach and effect of 421 investigations as a TDI is at this point unknown.  This enforcement mechanism, by definition, applies directly to trade that is subject to orders.  While the volume of subject imports is in the billions of dollars, it is still not a major portion of overall merchandise imports.  To the extent effective use of the 421 mechanism can actually inhibit foreign companies and governments from dumping or subsidization in the first place, the deterrent impact of this TDI can extend beyond existing orders.  

Another factor that will affect future utilization of the 421 process is the content of the final regulations.  Comments submitted on the interim regulations have been critical of certain rules that inhibit transparency of the process and the ability of parties to participate.  Other aspects of the rules are viewed as setting evidentiary requirements that are beyond the ability of most parties to meet.  The final rules may thus have some bearing on the extent that the 421 investigation is used in the future.
III.
Expanded Use of Existing Trade Laws and Resurrection of Neglected Avenues of Import Relief 

Outside of the trade laws passed and implemented in 2015-2016, there are numerous other statutory vehicles that allow for action in matters of international trade.   Some of these vehicles had fallen into disuse because of a political environment generally opposed to what was considered undesirable protectionist trade policy.  Threats of retaliation by other countries also suppressed the use of some of these avenues of import relief.  The Trump administration made a marked departure from that history.  The following section identifies these existing legal import relief remedies and their current role in the expanded use of TDI’s by the U.S.

A.  Section 301 of the Trade Act of 1974

Perhaps the best example of a moribund trade statue has been section 301 of the Trade Act of 1974.  When enacted, section 301 offered potential trade remedies to a wide range of potential policies or acts by foreign governments that burdened or restricted U.S. commerce.  Many domestic interests availed themselves of this avenue of potential import relief.  

Over time, however, the use of this provision of trade law declined.  The decline was related to the complexity of the process and the difficulty of obtaining actual import relief from the sitting President.  There were three main components of this difficulty.  

First, there is the requirement for a political decision by the Executive Branch of the U.S. Government (ultimately, the President) for any trade action to be taken.  Second, any affirmative decision by the Executive Branch must be based on investigations and advice provided by well-known trade-involved Executive Branch agencies.  Input from members of Congress is also a major component of the decision-making process.  Thus, there is always a lengthy, multi-step process involving substantial opportunities for presentation and argumentation of conflicting positions, as is the case with any proposed trade action.  

Third, any unilateral 301 import relief action taken was subject to the additional consequence of retaliation by the affected foreign countries under international law.  Such retaliation invariably involved increases by foreign countries in duties or other trade barriers on selected U.S. exported products.  Push-back from particularly affected U.S. exporting interests often prevailed in preventing any trade action against imports.

As a result, the use of section 301 as an avenue for addressing international trade problems was increasingly discouraged.  Sitting Presidents were generally either 1) philosophically not inclined to restrict trade, 2) not willing to accept the political burden of retaliatory action by foreign government against U.S. export interests, or 3) both.  
Developments in an alternative internationally-sanctioned dispute-settlement process further pushed section 301 into obsolescence.  The WTO, created in 1995 as the successor organization to the GATT, established its own dispute settlement mechanism.  This was in no small part designed to inhibit unilateral trade actions by individual countries.  The United States, for its own reasons noted above, strongly promoted and readily adopted the WTO process as the arena to which all 301-type complaints were to be referred.
  

In 2017, potential resurrection of the use of section 301 was raised by the Trump Administration as part of its effort to address specifically the long-standing, wide-spread international problem of theft of intellectual property of U.S. companies.  The prime target country under consideration was China, which has been the world’s most flagrant violator of laws intended to protect intellectual property.  The extent of violations and the impunity with which China has engaged in the practice prompted serious consideration of a number of avenues available that might be effective in addressing the problem.  

Prior legislative remedies, starting with those provided in the Trade Act of 1974, as well as actions by consecutive U.S. administrations and by international bodies, were unable to keep ahead of the ongoing problem of wide-spread violations of intellectual property protections.  Enormous resources and attention have been applied to the problem by the United States through its constant review of the state of intellectual property protection and enforcement in U.S. trading partners.  The annual Super 301 reports by the Office of the U.S. Trade Representative chronicle the range of foreign country laws, policies, and practices that deny effective protection and enforcement of intellectual property protection, along with the efforts to address these problems.  

Within this context, the administration released a Presidential Memorandum to USTR requesting a determination whether to initiate a section 301 investigation of China.  On August 18, USTR initiated such an investigation of China’s acts, policies, and practices related to technology transfer, intellectual property, and innovation.
  This marks the formal resurrection of section 301 after a long period of disuse.  
B.  National Security Import Restrictions Under Section 232 of the Trade Expansion Act of 1962  

Two National Security investigations under section 232 of the Trade Expansion Act of 1962 were initiated early in 2017 involving two major industrial sectors.  One sector was the steel industry and the other sector was the aluminum industry.  These investigations are, as in the case of section 301, clear examples of enhancements of the use of TDI’s on two levels.
First, 232 National Security investigations had been unused for nearly two decades.  The major reason for the disuse was that all investigations involving manufactured products resulted in no import relief being granted by the President.  Thus, there has been no incentive for domestic industries to use that route to obtain a trade remedy.  The new 232 investigations involving two very prominent manufacturing sectors is a marked departure from long-term disuse.  Second, the two recent new 232 cases were specifically initiated by the U.S. Government, not a domestic industry.  Since 232 investigations were first authorized in 1962, there had been no such self-initiations by the Executive Branch.  

C.  Section 337 of the Tariff Act of 1930

Another approach now finding new applications as a TDI is the long-standing provision section 337 of U.S. trade law. For years this statute has been intended for and used to address violations of intellectual property and other similar unfair acts such as theft of trade secrets.  
Historically, almost all such cases involved patent violations.  Now they extend considerably further.  The recent action filed by U.S. Steel against the Chinese steel industry is a case in point.  In what proved to be a wide-ranging legal effort, U.S. Steel claimed not only violations of trade secrets, but also more novel claims of antitrust violations and transshipments involving false designation of origin (“FDO”) claims. While the claim of violation of trade secrets was withdrawn by U.S. Steel, and the administrative judge dismissed the other claims, the U.S. International Trade Commission itself decided to review the judge’s findings in the FDO claims.  Their decision is pending.

D.  Safeguard Actions Under Sections 201-204 of the Trade Act of 1974
 (a.k.a., the “Escape Clause”)
Another neglected trade defense instrument for the United States has been the Safeguard Action provided for in sections 201-204 of the Trade Act of 1974.  This U.S. trade remedy statute, often referred to as the “Escape Clause,” was the U.S. embodiment of Article XIX of the GATT.   Article XIX was the major exception within the GATT Agreement to the prohibition on restrictions on trade.  The provision permits temporary import restrictions to be applied in response to a “surge” in imports that cause serious injury to a domestic industry.  Such temporary import restrictions were exempt from any retaliation by other countries for a limited period of time.
When section 201 of the Trade Act of 1974 became effective in 1975, there was a flurry of new cases filed by U.S. industries before the U.S. International Trade Commission (“ITC”).  In the first five years 42 investigations were conducted by the ITC.  More than half of the investigations resulted in an affirmative finding of serious injury or the threat thereof, with a number of industries ultimately receiving import relief.  

However, the initial flurry of interest and use of section 201 was relatively short-lived.  There were three factors that combined to reduce the number of 201 investigations to zero by 2001.  The first factor was the inherent difficulty of obtaining effective import relief through the 201 process.  Such relief required not only an intensive investigation by the ITC to attain a positive determination of serious injury (or threat thereof) from imports, but also a political decision by the Executive Branch (again, involving ultimately a Presidential decision) to grant some type of effective import relief.  Even in the heyday of 201 investigations, well less than half of industries that filed a 201 petition ever received any import relief.  As the track record of section 201 efforts became known, particularly the dependency of any import relief on the willingness of a given President to consider granting import restrictions, the use of section 201 became more “selective.”
The second factor that reduced the use of section 201 was the impact of major improvements in the effectiveness of U.S. antidumping and countervailing duty investigations.  These improvements came with the passage of the Trade Agreements Act of 1979, which completely overhauled the conduct of antidumping and countervailing duty investigations.  Responsibility for the operation of antidumping and subsidy investigations was moved from the U.S. Department of the Treasury to the U.S. Department of Commerce.  Through a combination of extensive changes in investigative procedures and the imposition of strict time limits, the effectiveness of these types of investigations was dramatically improved.  The improvement in this TDI created an alternative to the section 201 process that attracted the attention and energy of trade-impacted industries.  Most important is that relief granted through this vehicle would not be overridden by the President.
The third, and final, factor was action taken at the international level through GATT and the WTO, in a manner similar to that which occurred with 301 investigations.  Article XIX of the GATT was incorporated within Annex I of the WTO Agreement, with some modifications being made to original GATT version. The modifications in the WTO agreement were in response to, among other things, certain trade restriction measures by some countries that were viewed as outside of the intent of permitted types of Article XIX import relief.  Language put in the 1994 WTO preamble to the Agreement on Safeguards refers to “the need to clarify and reinforce the disciplines of GATT 1994, and specifically those of its Article XIX (Emergency Action on Imports of Particular Products), to re-establish multilateral control over safeguards and eliminate measures that escape such control.” 
 
The types of action causing concern were informal arrangements negotiated and agreed to by countries which were characterized as a “voluntary restraint agreements” or “orderly marketing agreements.”  Since these were technically not being “imposed” as unilateral import restraints by one country on another, these types of agreement were viewed as skirting the rules imposed specifically on restraints under Article XIX.  
The tightened control and scrutiny after 1994 by the WTO over acceptable Article XIX relief further increased the political and procedural difficulty of obtaining import relief and then maintaining such relief in the face of legal challenges typically brought by interests opposed to any import relief.  Just as occurred in the case of 301 investigations, there was a distinct unwillingness in the Executive Branch to engage in any 201-type import relief, regardless of the President or Party.  This extinguished interest among domestic industries in pursuing this route to addressing trade problems.
In another marked departure from years of dormancy, 2017 saw two petitions filed for import relief under section 201.  The first investigation was initiated by the ITC on May 17, 2017 with respect to Crystalline Silicon Photovoltaic Cells (Inv. No. TA-201-75).  The second investigation was initiated on June 5, 2017 with respect to Large Residential Washers (Inv. No. TA-201-76).  These filings indicate that the more aggressive trade policy articulated by the current administration has encouraged the use of section 201 as a viable TDI available to U.S. industries.  The results flowing from these investigations will determine whether section 201 becomes a durable TDI option for U.S. industries.  


E.  International Emergency Economic Powers Act


The International Emergency Economic Powers Act is yet another venue through which certain serious trade problems might be addressed.  In the context of intellectual property theft by China, use of this law was reportedly being considered by the administration’s trade policy advisors.
  This statute allows a president the authority to deal with “an unusual and extraordinary threat with respect to which a national emergency has been declared.”  The limits of this law’s potential applications are vague.
F.  Possible Tax Law Changes That Could Affect Trade
There is another development not necessarily being watched by trade experts because it takes the form of a unique and obscure proposal to amend the U.S. tax code. The Speaker (leader) of the U.S. House of Representatives is Mr. Paul Ryan, a member of the Republican Party.  Even prior to Mr. Trump’s election Mr. Ryan was well respected for his hard work and creative thinking about major reform to the U.S. tax law,  especially as it applies to corporations. 
In 2016, Mr. Ryan published the details of his proposals, but they attracted little attention outside Washington as being too radical for serious consideration.  One key idea among Mr. Ryan’s reform proposals had a potentially significant impact on trade.  This was a provision that would both prohibit corporate tax payers from deducting the cost of imported products as part of their cost of sales for U.S. income tax purposes and eliminate the tax on a corporation’s exports.  This measure was dubbed a “border adjustment tax,” which in effect would act as a form of reverse tariff that could seriously affect imports, at least for some corporate taxpayers, as well as promote exports. 
            With the election of Mr. Trump, Mr. Ryan’s ideas found new currency within the context of the dramatic tax reforms initially proposed by the new administration. Mr. Ryan’s proposal was offered as an effective, but actually less disruptive, tax measure compared to the outright imposition of new tariffs on imports of manufactured products, or “border tax,” as promoted by President Trump.

Authors’ own view is that a “border tax” on imports as proposed by President Trump, which was once much discussed in the media, is highly unlikely to become law.  It also now appears that Mr. Ryan’s border adjustment tax is likewise unlikely to move forward for consideration within tax reform efforts.  Based on reports from internal discussions within the administration and Republican leadership, the proposal to eliminate the corporate tax deductibility of imports by businesses has been shelved.
 Notwithstanding these developments, the potential for some tax changes directed at influencing international trade remains.
IV.
Executive Branch Authority Applied in Furtherance of a More Aggressive Trade Policy 


The Executive Branch has significant authority to enhance the effectiveness            

of traded defense instruments and activities without resort to new legislation.  This authority operates within what can be considered “bureaucratic discretion.”  Prime examples of the use of such discretion are found in the Executive Branch initiation of new investigations under long dormant sections of U.S. trade law, such as section 301 of the Trade Act of 1974 and section 232 of the Trade Expansion Act of 1962.  Other examples include the initiation of negotiations to alter existing trade agreements with several countries.


We highlight in this section selected applications of bureaucratic discretion that  are having a significant impact on trade enforcement in important, but perhaps more subtle and less visible ways. 

A.  Stricter Conditions Applied to Standard Practices in the Conduct of Antidumping and Countervailing Duty Investigations
With the prominence of antidumping and countervailing duty enforcement in current U.S. trade policy, the application of bureaucratic discretion is especially notable in this area.  During 2017, there have been notable changes in long-standing practices governing the conduct of AD/CVD investigations by the U.S. Department of Commerce.  In general, these changes in practice have granted less time and flexibility to interested parties in their efforts to participate in investigations.  Some changes have caused procedural and informational requirements for acceptable responses to become more demanding.  Other changes have altered methodological approaches to the measurement and calculation of dumping margins.

Overall, the changes in practice governing investigations are viewed as falling more heavily on respondents in investigations.  This is in part because the purpose of the investigations is primarily to obtain information from respondent interested parties.  Thus, some changes in practice will affect respondents disproportionately.  The impact of some changes, such as those related to time deadlines, may fall equally on all parties.  
Below we provide a list of some of the most notable of these changes in practice over the last year:

1.  Changes Related to Reduced Time Limits for Providing Information and Argument:
· The amount of time allowed for submissions of information in response to Commerce Department questionnaires in general has been reduced.
· In particular, the amount of time that used to be typically granted to parties for extensions of deadlines for submission of information has been reduced severely (e.g., 10-day extension requests denied and reduced instead to 4-day extensions).
· The Commerce Department for the first time started to decline to extend the preliminary determination or the final determination in some cases.  This is an unprecedented development, given that such extensions have always been granted in the past.
· There are more cases of extension requests being rejected initially and then subsequently being granted, thus reducing the effective amount of time of the extension.  

· The general change toward granting shorter or no extensions in deadlines for extensions has caused domestic parties to increase the frequency of objections to any extension request.
2.  Changes Related to Greater Frequency of Rejection by the Commerce Department of Submissions and Stricter Adherence to Standards of Responses to Questionnaire Responses and Other Submissions
· More scrutiny is being applied to bracketing of business proprietary information, requiring re-submission of properly bracketed document.

· More scrutiny is being applied to determine if ranging and otherwise summarizing business proprietary information is adequate.

· There is more rejection of submissions for inadequate responses to Commerce Department questionnaires (e.g., no response at all to a question, a partial response to only one part of a question, a response not relevant to the question asked).
· Submissions are being rejected and parties excluded from further participation in investigations because of untimely filing, requiring meetings with the agency and assurances of proper procedures to prevent any further untimely filings in the future.

· Submissions are being rejected for infractions of rules regarding the inclusion of certain comments or new information that were specifically to be excluded from the submission in a manner that would not under prior practice necessarily have result in rejection.

3.  Changes Related to AD Margin Methodology   

· In increasing number of cases certain cost or price information is being required at levels of detail that are not reasonably maintained and available to any company and beyond levels of detail typically required in past cases (e.g., unique reporting of certain groups of sales by each possible detailed product type by separate invoice and by unique customer). 
· Long-standing practice and precedent regarding the basis on which a sale and its terms are defined and determined is being reconsidered.
· Long-standing precedents regarding costing of different categories of products in commonly-investigated industries have been changed with no prior announcement of consideration of change or opportunity to comment.

· The implementation and use of section 504, as discussed at length in Section II.B. of this paper, has made a significant difference with higher margins in the first case in which it was used.
Overall, the many changes in practice in the conduct of antidumping investigations have had a significant impact on participating parties, with a particularly greater burden being placed on respondents.  Results of investigations also suggest that the dumping margins have been increased in some cases due to these changes in practice. 
B.  Intensification of Participation in the WTO and Other Bilateral and Plurilateral Agreements

There is a wide range of international negotiations constantly ongoing in trade policy implementation and enforcement.  These negotiations command a large share of the resources and expertise of the Executive Branch agencies historically tasked with the conduct of U.S. trade policy, the most prominent of which is the Office of the United States Trade Representative.  A full account and description of the countries, industries, issues, activities, and accomplishments of the Executive Branch in international trade is provided every year in Annual Report of the President of the United States on the Trade Agreements Program.  This report, along with a companion paper on the President’s Trade Policy Agenda, is prepared and released by the USTR.  

There has been an intention expressed by the Trump Administration to build upon the focus and functioning of the U.S. international trade policy apparatus to support ongoing efforts and negotiating goals.  From what can be gleaned from the 2017 Trade Policy Agenda, an intensification of focus and activity will occur consistent with the increased trade enforcement activities discussed in the previous sections of this paper.
One high-priority target is a more aggressive defense of American sovereignty over matters of trade policy.
 A specific part of this defense is active opposition to efforts by other countries to weaken the rights and benefits of, and/or increase the obligations under, trade agreements of which the United States is a member.  This orientation of U.S. trade policy will invariably heighten U.S. involvement in dispute settlement activities at the WTO.

A prime example is the priority being assigned to the issue of the continuation of non-market economy (“NME”) status to China in Title VII AD/CVD trade remedy cases.  In testimony before the Senate Finance Committee on June 21, 2017, U.S. Trade Representative Robert Lighthizer signaled that this dispute is “without question the most serious litigation matter we have at the WTO right now. And I have made it very clear that a bad decision with respect to non-market economy status with China…would be cataclysmic for the WTO.”
  

This same theme was reiterated by the Office of the United States Representative (“USTR”) in the July 2017 annual report to the Congress on U.S. trade enforcement priorities.  The report states:

“Our primary objective now is defending the ability of USDOC to apply appropriate antidumping and countervailing duties to combat distortions caused by China’s non-market economy system and government subsidies that are injuring U.S. workers and industries.”

This suggests that there will be very active participation by the U.S. in the defense of U.S. interests within the context of international trade agreements.
C.  New Trade Enforcement Initiatives Begun Through Executive Orders


Discretionary power has long been exercised by the Executive Branch through the use of Executive orders.  The Trump administration has utilized this vehicle to initiate actions by the agencies of the federal government in furtherance of international trade policies. Reflecting the administration’s priorities, the first two trade-related Executive Orders involved 1) enhancing the collection and enforcement of antidumping and countervailing duties and trade law violations by Customs and Border Protection and 2) the conduct of an investigation and report by USTR and the Department of Commerce, supported by other trade-involved agencies, on significant U.S. trade deficits with other countries and the reason therefore.
  These orders are intended, among other things, to focus the resources of the federal government on trade priorities and support implementation of policies and actions to improve trade enforcement and U.S. trade performance.

Subsequent Executive Orders were issued on other trade priorities.  One addressed trade agreement violations and abuses by instituting performance reviews of all bilateral, plurilateral, and multilateral agreements, reporting on violations found, and taking action to remedy violations and abuses.  The other centered on buy American and hire American policies.  This order reiterated and instituted monitoring of the implementation of and compliance with existing buy American and hire American legal and regulatory measures, including the impact of free trade agreements and the WTO  agreement on government procurement the operation of buy American laws.

V.  Conclusion 
            This paper concludes with several summary observations about current and future U.S. TDI’s in trade disputes.  At least so long as Mr. Trump is U.S. President, the era of multilateral “rounds” of trade negotiations, originally under GATT and more recently under WTO auspices, is dead.  The same probably is true with respect to regional arrangements, of which hundreds have been reported to the WTO in recent years.  
Unilateral action will take center stage.  Certain bilateral arrangements also will have priority, with perhaps the first being with the United Kingdom following “Brexit.”  The theory applicable here is that the U.S. is sacrificing its considerable bargaining power by negotiating multilaterally; it is best off negotiating bilaterally in the context of so-called “game theory” as originally developed by John Nash while at Princeton University.  It is this theory that prompted the ongoing renegotiation of NAFTA with Canada and Mexico.
           The heightened aggressiveness of U.S. trade policy will not take the form of new legislation, as has been widely rumored.  It does not need new legislation.  There are many arrows already in the U.S. quiver within existing law.  See Attachment.  In the eyes of the current Trump Administration, vigorous enforcement and application of existing law previously lacked political will in the White House.
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